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Double Inheritance Taxation 


An old problem 
in a new guise — 
and several 
probable solu- 


tions 


By LYLE W. 
OHLANDER * 





homes in several different states, the Dorrance 

case’ comes as both a surprise and a warning. 
When the United States Supreme Court laid down 
the rule that intangibles were subject to inheritance 
tax only in the state of decedent’s domicile,’ there 
were no doubt many sighs of relief that the trouble- 
some question of double state inheritance taxation 
was solved once and for all. It was no doubt firmly 
believed that the rule so simplified the law that it 
would be an easier task both to administer and settle 
estates. Those holding such views, however, have 
suffered several very rude shocks. Not only have 
new complications arisen,? but the old problem of 
double taxation is still present, taking undue toll 
from unsuspecting estates. 


Tx THE fortunate gentleman who maintains 


* Attorney at Law, Chicago. 

1A complete history of the various suits that constitute the Dorrance 
case appears herein in the “Appendix” to this article at page 390. 
Briefly, the Pennsylvania inheritance tax was sustained in 309 Pa. 151, 
163 Atl. 303, certiorari denied, 287 U. S. 660, 288 U. S. 618; the Fed- 
eral injunction suit was dismissed in 12 F. Supp. 746, affirmed, 296 U. S. 
393; the New Jersey inheritance tax was sustained in 116 N. J. L. 302, 
certiorari denied, U. S. Supreme Court (May 25, 1936), rehearing 
denied, U. S. Supreme Court (June 1, 1936). 

* First National Bank of Boston, Exr. v. Maine, 284 U. S. 312 (1932). 
The rule has been reaffirmed more recently in City Bank Farmers Trust 
Co., Exr. v. Schnader, 293 U. S. 112 (1934). The one exception to the 
rule, where the intangible may have obtained a situs analogous to the 
situs of tangible personal property in a state other than that of 
decedent’s domicile, intimated in the First National Bank decision, 
discussed in THe Tax MaGazineE for February 1932, is not pertinent to 
the present discussion and the cases mentioned herein, since no claim 
of situs other than that based on decedent’s domicile is made. 

The rule that intangibles are subject to inheritance taxes only at the 
state of domicile is one of logic and convenience. Cf. In re McCreery’s 
Estate, 220 Cal. 26, 29 Pac. (2d) 186, 188. The Supreme Court has not 
only reaffirmed the rule of single taxation of intangibles in the inherit- 
ance tax cases mentioned above in this footnote, but has extended the 
doctrine to other taxes as well. See Wheeling Steel Corp’n v. Fox, 
U. S. Supreme Court (May 18, 1936). 

3In addition to the double inheritance tax problem, strange to say, 
there is the administrative problem of preventing decedent’s estate from 
escaping all state inheritance taxes on the intangible personal property. 
That this is a real problem is pointed out in the New York case of 


Briefly stated the facts in the Dorrance case are 
as follows: When Dr. Dorrance died he left a large 
estate which contained considerable intangible per- 
sonal property.*. At the time of his death he had 
two residences, a home in New Jersey where he and 
his wife had lived for many years, and another home 
in Pennsylvania near Philadelphia, completed in 1925, 
where he spent a good part of his time when not in 
New Jersey or vacationing in Maine or traveling in 
Europe. Many of his acts indicated that he desired 
to maintain his domicile in New Jersey. The Penn- 
sylvania courts, however, determined that his domi- 
cile was in Pennsylvania because of his home there 
and assessed and collected inheritance taxes of ap- 
proximately $17,000,000. New Jersey, on the other 
hand, determined that he was domiciled in New Jer- 
sey, based on the fact that he had never given up 
his New Jersey home and also because of his re- 
peated declarations that New Jersey was his domi- 
cile. Accordingly the New Jersey tax officials 
assessed and, on June 4 of this year, collected an 
inheritance tax of $15,620,793.45.5 


In view of this disagreement as to domicile, and 
because of the huge assessments, the estate was in- 
volved in lengthy litigation in both the Pennsylvania 
and New Jersey State courts. On five different oc- 
casions appeals were made to the United States 
Supreme Court itself, urging that court to settle the 
controversial issues of double domicile and double 
taxation presented by this case, and five times that 
august tribunal refused to take jurisdiction.® 


It seems almost incredible that our system of ju- 
risprudence would deny that ancient principle that 
a man has at one time only one domicile.*?. And yet, 
impossible as it may seem, we find Dr. Dorrance ap- 
parently having a legal domicile in both Pennsyl- 
vania and New Jersey. 

Also, based on conflicting claims of domicile we 
find the two states levying and actually collecting 
two separate inheritance taxes, in spite of the Su- 
preme Court’s own inhibition against such double 
taxation.® 





Estate of Martin, 255 N. Y. 359, wherein the state of domicile was 
considerably embarrassed at not being able to collect inheritance taxes 
on intangibles owned by a resident decedent located in another state. 
This difficulty has lead to the enactment of reciprocal statutes in a 
number of states to aid in the enforcement of such domiciliary inherit- 
ance taxes. 

, Jee Almost the whole of the estate (of some $115,000,000) 
consisted of stocks, bonds and other intangible personalty.” In re 
Dorrance’s Estate, 115 N. J. Eq. 268, 170 Atl. 601, 602. 

5 New York Times, June 5, 1936. 

®See note 1, above. A complete history of the various suits con- 
stituting the Dorrance case appears in the Appendix at the end of this 
article. 

+ “Ee is well settled that a person can have at one time only 
one domicile, however many places of residence he may have maintained 
in his lifetime. Tax Collector of Lowell v. Hanchette, 240 Mass. 557; 
Commonwealth v. Bogigian, 265 Mass. 531; United States ex rel. Thomas 
v. Day, 29 F. (2d) 485.” Worcester County Trust Co. v. Song, 
— Fed. —, 604 CCH 20,864 (D. C. Mass. 1936). 

8 “Practical considerations of wisdom, convenience and justice alike 
dictate the desirability of a uniform general rule confining the juris- 
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It not only seems unjust to subject an estate to 
two different inheritance taxes, but it also seems 
rather obvious that if two or more states did levy 
inheritance taxes on the same decedent’s intangible 
estate, one or the other of the levies must be illegal.® 
Nevertheless the courts of both Pennsylvania and 
New Jersey have each upheld their own state as- 
sessments based on conflicting claims of domicile, 
and who is to say which state is wrong? 

Various solutions to this perplexing problem have 
been suggested. Four of these have been tested in 
some degree by actual court proceedings. They 
are— 


(1) Proper raising of the Federal question in state 
court proceedings ; 


(2) Intervention in state court proceedings ; 


(3) Enjoining of state collections by proceedings 
in Federal courts; and 


(4) Use of the new Federal Interpleader Act as a 
basis of Federal court proceedings. 


The Federal Question in State 
Court Proceedings 


HEN the Dorrance executors first petitioned 

the Supreme Court for a review of the Penn- 
sylvania assessment, the petition was denied on the 
ground that “the Federal question was not properly 
presented to, and was not passed upon by, the Su- 
preme Court of Pennsylvania.” (287 U. S. 660.) 
Subsequent attempt to place a Federal question be- 
fore the Pennsylvania court failed.° Could it be 
that a proper presentation of the Federal question 
in the state court proceedings would have been the 
solution ? 

Assuming for the moment that the Federal ques- 
tion had been properly presented in the state court, 
and that the United States Supreme Court had de- 
cided to hear the appeal, nevertheless there are other 
more basic objections to this procedure even though 
in the end it might solve the question which of the 
two states was entitled to claim domicile. For in- 
stance, this procedure assumes that each state’s 
assessment will be fought in the courts of the state 
levying the assessment, that is, that State A’s assess- 
ment will be fought in the courts of State A and 
State B’s assessment will be fought in the courts of 


diction to impose death transfer taxes as to intangibles to the state of 
the domicile; .. The requirements of due process of law accord 
with this view.” First National Bank of Boston v. Maine, 284 U. S. 312, 
330 (1932). The results in the Dorrance case cannot be said to have 
changed this rule, although the same result would seem to follow when- 
ever an estate is unable to —— that the decedent was not domiciled 
in the second state. Cf. Robert C. Brown, “Multiple Taxation by the 
States—What is Left of It? (1935) 48 Harvard L. R. 407. 

® First National Bank of Boston v. Maine, 284 U. S. 312; City Bank 
Farmers Trust Co. v. Schnader, 293 U. S. 112; Worcester County Trust 
Co. v. Long, — Fed. —, 604 CCH 20,864 (D. C. Mass. 1936). 

“As has already been said this court has the right to determine for 
itself the question of the domicile of Dr. Dorrance, and has determined 
that that domicile was in New Jersey and not in Pennsylvania, and that, 
so far at least as this state 1s concerned, the assessment of transfer 
inheritance tax by Pennsylvania was erroneous and illegal. ” (Italics 
supplied.) Vice Ordinary Buchanan in In re Dorrance’s Estate, 116 
a J. Eq. 204, 172 Atl. 503 (Prerog. Ct.); affirmed 116 N. 3. dns 202, 

(Ct. Errors and Appeals 1936); certiorari denied, U. S. Supreme 
Court (May 25, 1936). 

” The Pennsylvania Court on reargument said: “At the time that 
this Court decided the question of fact,—in its judgment, a matter for 
decision according to the law of Pennsylvania,—it was held, for the 
reasons stated in the opinion filed, that John T. Dorrance was domiciled 
in Pennsylvania. As no Feder: ii question was involved, or presented 
by the record or briefs or in the oral argument, for consideration in 
the decision of the basic matter of fact, none was considered or decided 
and none remains for decision.” (172 Atl. 900: 


2 Atl. : certiorari denied, 
288 U. S. 617.) 
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State B. Thus there will be the expense of two sepa- 
rate litigations as well as the possibility of mounting 
penalties and interest on both tax assessments while 
the protracted litigation proceeds through the state 
courts and finally reaches the Supreme Court. Thus 
the estate would be faced with double expenses of 
litigation to say the least. 

It would be far preferable, therefore, to find some 
procedure that would permit the settlement of all 
claims in one litigation. 


Intervention in State Court Proceedings 


HE possibility of one state intervening in the 

proceedings of the courts of another of the states 
claiming domicile is suggested in the fairly recent 
New York case entitled Estate of Trowbridge." 

In this case a petition was filed asking that the 
state of Connecticut be allowed to intervene in New 
York tax proceedings, and the permission was 
granted by an order which provided “that the 
state of Connecticut be permitted to intervene in 
this proceeding to the end that the question of 
whether the decedent was a resident of the state of 
New York or a resident of the state of Connecticut 
at the time of his death be determined in this pro- 
ceeding, and that the state of Connecticut be per- 
mitted to litigate that question as a proper party in 
this proceeding.” 

The Court thereafter proceeded to consider the 
facts in the case and actually determined that, upon 
the findings made “the only inference admissible in 
sound reason is that the domicile of Mr. Trowbridge 
at his death was at Noroton, Connecticut.” 

This happy and amicable proceeding, however, is 
probably an exception to the rule.’ As simple as it 
may seem, it appears doubtful that many states 
would submit their cause so completely to the judg 
ment of another state’s courts. It seems a better 
answer to permit settlement of such problems to the 
Federal courts, since these courts were established 
specifically to afford impartial tribunals to settle 
cases where there were conflicts in state interests. 


Enjoining State Collections 


URING the litigation in the Dorrance case the 

executors made an attempt by a suit in the 
Federal court to have the New Jersey officials en- 
joined from assessing a New Jersey tax in view of 
the assessment and collection of the Pennsylvania 
tax on the same estate. 

The Federal court, however, refused to take juris 
diction on the ground that the New Jersey assess 
ment had already gone beyond the administrative 
stage by virtue of an appeal to the state courts.’ 
This holding was thereafter sustained by the United 


States Supreme Court in Hill v. Martin, 296 U. S. 
393 (1935). 


"Jn re Estate of James A. Trowbridgc; The State of Connectici 
Appellant, v. The State Tax Commission of the State of New York 
Respondent, 266 N. Y. 283, 194 N. FE. 756 (1935). 

In Estate of Cornell, 267 N. Y. 456, 196 N. F. 396, 604 Cll 
20,444, the New York Court of Appeals, however, resisted an attempt 
to have judicially determined in New York Courts the question whet! 
decedent was domiciled in Missouri or California. 

% The defendants conceded that Section 265 of the Judicial Cod 
would not bar Federal courts from staying collection of the tax if the 
state proceedings had_not_ passed from the administrative into th 
judicial stage, —. City Bank Farmers Trust Co. v. Schnader, 291 
U.S. 24; 293 U. §S. 112. 
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It has been objected that it is not always easy to 
determine just when administrative proceedings 
have ended and when judicial proceedings have com- 
menced, and, therefore, the executor is forced to 
decide at his peril when he should file his suit." 


Reference, however, should be made to the earlier 
decision in the case of City Bank Farmers Trust Co. 
v. Schnader, 293 U. S. 112 (1934). In this case the 
decedent, Thomas B. Clark, was a resident of New 
York and had loaned paintings to a museum in 
Pennsylvania. He died testate while they were on 
exhibition there. The Pennsylvania tax officials 
proceeded to appraise and assess the pictures for 
the purpose of collecting an inheritance tax. The 
executor, maintaining “that when the owner died the 
paintings had no actual situs within Pennsylvania 
because only temporarily there, brought this suit 
to enjoin enforcement [of the Pennsylvania tax] on 
the ground that, if the statute be construed to tax 
the transfer by the death of the non-resident owner, 
it is repugnant to the due process clause of the four- 
teenth amendment. As the transfer cannot be 
subjected to tax imposed by more than one State appel- 
lant [the executor] framed its complaint to call for 
decision whether Pennsylvania or New York is en- 
titled to the tax.” The New York Tax Commission 
as amicus curiae filed briefs supporting the claim that 
the transfer was subject to the New York tax. A 
three-judge district court under Section 266 of the 
judicial code heard the, evidence which was later 
reviewed on appeal by the United States Supreme 
Court. That Court determined that the pictures had 
an actual situs in Pennsylvania and were taxable 
there. 


The important point in this case is that here there 
were conflicting claims of the right to assess inherit- 
ance taxes by two states, New York and Pennsyl- 

vania, and that these conflicting claims were heard 
and determined upon the evidence by a Federal 
Court. 





‘4 The report of the National Tax Association’s Committee on Double 
Domicile in Inheritance Taxation at the National Tax Association 
Meeting October 16, 1935, said: ‘“*The United States District Court 
will not take jurisdiction of a suit by the executors to restrain the 
state taxing authorities from prosecuting the suit in the courts of 
State B, unless the executors can show that administrative action 
in State ’B has —. and judicial action has not yet begun. Dorrance 

Martin, U. S. District Court, New Jersey, June 3, 1935, 604 C. C. H., 
Current New Matters, par. 4228 {affirmed in Hill v. Martin, 296 
U. &. 393%. Te is extremely difficult to know just when this point 
occurs; and as the laws of each state with regard to death taxation 
differ from one another with respect to administrative and judicial 
procedure so much, no general rule can be laid down which would 
enable executors to know when to take advantage of this procedure. 
Moreover, even if the executors do pick the right time, they may 
subject themselves to heavy penalties by one or both of the states 
claiming a tax.” 

In Hill v. Martin, 296 U. S. 393, the Supreme Court specifically 
reserved the question whether under the New Jersey inheritance tax law 
the approval of the assessment by the prerogative court was an 
ilministrative act or a judicial proceeding. 

On the other hand, on the question whether a suit was prematurely 
brought, the Supreme Court in the first Schnader appeal, post 

‘The question then is whether the bill was prematurely filed. In view 

{ what has been said, the appellant’s cause of action in equity will not, 
ateheiliy speaking, arise until an appraisement is made and certified to 
the department of revenue and notice of the fact is given appellant. 
However, in view of the allegations of the bill, we are not inclined to 
hold the suit premature. The bill charges that the secretary of revenue 

as refused to issue a waiver of tax, and that the Attorney General has 
notified the appellant and the state’s appraiser the property is subject 
to the tax, and the appellant’s claim for exemption will be denied. 

The commonwealth’s law officers plainly intend to perform what they 
consider their duty, and will, unless restrained, cause the assessment 
and imposition of the tax. The action, the legality of which is chal- 
lenged, thus appears sufficiently imminent and certain to justify the 
intervention of a court of equity. Compare Pennsylvania v. West 
Virginia, 262 U. S. 553, 592, 43 S. Ct. 658. Moreover, no purpose 
would be served by dismissing the bill, if, as we hold, the moment the 

proposed assessment is made another suit may be ‘instituted in the 

federal court.’”—City Bank Farmers Trust Co. v. Schnader, (1934) 

291 U. S. 24, 54 S. Ct. 259, at 263. 










































DOUBLE INHERITANCE TAXATION 389 


From this case it would seem highly probable that 
such an action in the Federal court could be em- 
ployed to good effect in determining the factual situ- 
ation of a decedent’s domicile and the inheritance 
tax liability on his intangible property." 


The Federal Interpleader Act 


NOTHER promising suggestion as to a solution 
by appeal to the Federal courts is the possi- 
bility of proceeding under the new Federal Inter- 
pleader Act (Public No. 422, approved January 20, 
1936), securing jurisdiction over the taxing officials, 
determining the domicile of decedent and enjoining 
the tax officials of the nondomicilary state from 
assessing a second inheritance tax. 
This possibility is having its first judicial test in 
a case entitled Worcester County Trust Co. Exr. v. 
Long, U.S. District Court, Massachusetts, In Equity 
No. 4292, in which a temporary injunction has al- 
ready been issued."® 


The facts in this case indicate that on June 11, 
1935, the decedent, Robert H. Hunt, died testate, 
leaving real estate and bank deposits, in California 
and Massachusetts and considerable intangible per- 
sonal property, most of which was in the custody 
and possession of the executor in Massachusetts. 
The will was probated in Massachusetts and ancil- 
lary proceedings were instituted in California. The 
executor was confronted with the determination 
whether the decedent was domiciled in California 
or Massachusetts and, as stated by the court, “the 
officials of each state are asserting the right to assess 
and collect succession and inheritance taxes upon 
the transfer of intangibles upon the theory that the 
decedent, at the time of his death, was domiciled in 
the respective state.” The amount involved in this 
controversy is “over $100,000, which sum the com- 
plainant has in its custody.” 


It was alleged by complainant “that the threat- 
ened collection of both the California and Massachu- 
setts taxes, each based upon an inconsistent claim of 
domicile, will deprive the estate of property without 
due process of law and will deny to it equal protec 
tion of the law in contravention of the Fourteenth 
Amendment to the Constitution of the United 
States.” 


The first objection is the natural one, that the 
parties defendant are states and therefore cannot be 
sued even in Federal Courts. Said the Court: “I 
can very readily agree with complainant’s counsel 
that the question here presented is one of unusual 
public interest. A short cut to the answer would be 
to hold that the two states were the adverse claim- 
ants and that consequently the jurisdictional require- 
ment of the statute was not met since a state cannot 
be a citizen. do not believe, however, that the 
matter can or ought to be dismissed in so summary 
a fashion.” 





15 The Federal courts have determined the fact of domicile in other 
types of cases. See Gilbert v. David, 235 U. S. 561, 35 S. Ct. 164, 
and similar cases. 

It seems to be a well settled rule, also, that the Supreme Court will 
review questions of fact necessary to be determined to solve a matter 
arising under the Federal Constitution: Johnson Oil Co. v. Oklahoma, 
290 U. S. 158 (1933); Fiske v. Kansas, 274 U. S. 380 (1927); First Na- 
tional Bank v. The City of Hartford, 273 U. S. 548 (1927): Traux v. 
Corrigan, 257. Uv. S. 312 (1921). 

16 April 27, 1936; 604 CCH 20,864. 
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In a number of cases it has been held that the 
Federal District Court was without jurisdiction to 
entertain suits against state officials on the ground 
that while the suits were nominally against the off- 
cials they were, in fact, against the state as a sov- 
ereignty." 


On the other hand in many suits against state offi- 
cials the jurisdiction of the Federal court has been 
upheld."® 


In Gunter v. Atlantic Coast Line Co., 200 U. S. 273, 
the United States Supreme Court laid down the fol- 
lowing rule: 


A suit against State officers to enjoin them from enforc- 
ing a tax alleged to be in violation of the Constitution of 
the United States is not a suit against a State within the 
prohibition of the Eleventh Amendment. 


Later in Sterling v. Constantin, 287 U. S. 378, the 
Court further stated: 


First. The District Court had jurisdiction. The suit is 
not against the State. The applicable principle is that 
where State officials, purporting to act under State author- 
ity, invade rights secured by the Federal Constitution, they 
are subject to the process of the Federal courts in order 
that the persons injured may have appropriate relief. 


After considering these cases carefully the Court 
in the Worcester Trust Company case concluded: 


Tested by those criteria which have been judicially sug- 
gested for the determination of the question of jurisdic- 
tion, the suit at bar cannot be considered to be a suit 
against the State; California is not named as a party in 
the record; the suit is not brought to specifically enforce 
an obligation of the State; it has no purpose to control the 
discretion of executive or administrative officers or ad- 
ministering funds actually in the public treasury. Nor is 
it necessary to make the State a party in order to carry 
into effect an appropriate decree. 


The purpose of this bill is to prevent an illegal or un- 
constitutional exaction of inheritance taxes from the estate 
of its testator. Adequate relief will be afforded by a deter- 
mination of the domicile of the testator and enjoining 
those charged with the duty of determining the tax lia- 
bility to the respective states from proceeding so to do in 
a manner inconsistent with such determination. 


It was urged that the Court was powerless to act 
in the premises because the determination of the tax 
under the laws of California is a judicial proceeding, 
and not an administrative one, as in Massachusetts. 
As to this the Court responded: 


It is quite apparent from an examination of the appli- 
cable statutes of California (Inheritance Tax Act of 1921; 
Inheritance Tax Act of 1935) that the inheritance Tax Ap- 
praiser, designated by the Court having jurisdiction over 
the estate, performs functions, which, at least, could be 
said to be quasi-judicial. This, however, would not prevent 
this Court, under the Interpleader Act, from issuing process 
or an order of injunction against him. The terms of the 
Act provide that— 


“Notwithstanding any provision of the Judicial Code to 
the contrary, said court shall have power to issue its proc- 


7 Cunningham v. Macon & Brunswick R. R. Co., 109 U. S. 446; 
In re Ayers, 123 U. S. 443; Hagood v. Southern et al., 117 U. S. 52; 
Fitts v. McGhee, 172 U. S. 516. 

18 Davis v. Gray, 16 Wall. 203; Board of Liquidation v. McComb, 
92 U. S. 531; Powmdextcr v. Greenhow, 114 U. S. 270; Pennoyer v. 
McConnaughty, 140 U. S. 1; Tindal v. Wesley, 167 U. S. 204; Smyth v. 
Ames, 169 U. S. 466; Prout v. Starr, 188 U. S. 537; Gunter v. Atlantic 
Coast Line R. R. Co., 200 U. S. 273; Ex parte Young, 209 U. S. 123; 
Sterling v. Constantin, 287 U. S. 378; Missouri v. Fiske, 290 U. S. 18. 

'® Zechariah Chafee, Jr., whose draft of proposed legislation formed 
the basis for consideration of the amendments appearing in the new 
Federal Interpleader Act (House Committee Report No. 1437, of July 8, 
1935, 74th Congress, Ist Session), discusses the possibilities of the use 
of the Interpleader Act to settle the double inheritance tax problem, 
among other things, in his splendid article “The Federal Interpleader 
Act of 1936,” published in (1936) 45 Yale L. J. 963, 1161. 
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ess for all such claimants and to issue an order of injunc- 
tion against each of them, enjoining them from instituting 
or prosecuting any suit or proceeding in any state court or 
in any United States Court on account of such money or 
property or on such instrument or obligation until the 
further order of the Court: * * *,” 


In view of the provisions of this statute, section 265 of 
the Judicial Code prohibiting injunctions against a State 
court does not apply. 

The objection was also raised that Congress never 
intended that the Interpleader Act should be used to 
settle controversies similar to the present one. To 
this the Court replied that it was “quite possible 
that we have to deal with a factual situation which 
was not brought to the attention of Congress. No 
legislation can contemplate every combination of 
circumstances that may arise to which the principles 
embodied in it may be applied. Clearly, it was the 
intention of Congress to afford an opportunity to 
determine, in one proceeding, conflicting interests 
in money, property or in benefits accruing from obli- 
gations. In my opinion, the plaintiff has brought 
his case within the fair intendment of the Act.” '® 

Thus we have a procedure, through the use of 
the new Federal Interpleader Act, which may turn 
out to be the most practical solution of the double 
inheritance tax problem. It furnishes a means of 
determining in one suit which of two states is actu- 
ally the state of domicile and thus entitled to levy 
inheritance taxes on decedent’s intangibles. 


Conclusion 


It is not the intention of this article to give an 
exhaustive study of all of the possibilities of solution 
of the difficult question of double domicile and dou- 
ble inheritance taxes. The solutions here discussed 
nevertheless represent the suggestions which have 
thus far been put forward as the most practical. 

The most important thing, however, is for the es- 
tate owner to establish an unmistakable domicile 
during his lifetime, and thus avoid the expenses of 
litigation and possible double inheritance taxation 
that might arise from doubtful domicile. 


Appendix 
Legal History of the Dorrance Case 


(1) Pennsylvania inheritance tax sustained: In re Dor- 
rance’s Estate, 309 Pa. 151, 163 Atl. 303 (two judges dis- 
senting); reversing the Orphans’ Court, Delaware County, 
Pa. Certiorari denied, 287 U. S. 660, 53 S. Ct. 222 (1932), 
upon the ground that “the Federal question was not prop- 
erly presented to, and was not passed upon by, the Su- 
preme Court of Pennsylvania.” Motion of the State of 
New Jersey for leave to intervene denied, but permission 
was given to file brief as amicus curiae. 53 S. Ct. 122 
(1932). 

(2) Pennsylvania decision affirmed on reargument: Jn re 
Dorrance’s Estate, — Pa. —, 172 Atl. 900; certiorari denied, 
288 U. S. 617, 53 S. Ct. 507 (1933). 

(3) Motion for leave to file original action by New Jer- 
sey against Pennsylvania denied: New Jersey v. Pennsy!- 
vania, 287 U. S. 580, 53 S. Ct. 313 (1933). Also Pennsylvania 
v. New Jersey, 288 U. S. 618, 53 S. Ct. 385 (1933). 

(4) Attempt to enjoin collection of New Jersey assess- 
ment in Federal court dismissed: Hill v. Martin, 296 U. 5. 
393 (1935), affirming 12 F. Supp. 746 (1935), 

(Continued on page 448) 
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ECENT Supreme Court cases’ determining the 
Federal income tax status of certain real estate 
trusts to be that of associations make pertinent 

in inquiry into the kind of entity created by the pro- 
tective agreement. 


Federal taxes resulting from activities of a com- 
mittee will greatly differ if the committee is severally 
considered an agency,‘a trust, or an association. 
However, the investigation of such tax effects is out- 
side the purpose of this study. We have limited 
ourselves to the single question of the nature of the 
entity for Federal tax purposes which is created by 
the protective agreement. 


It is probably safe to state that if by deposit of 
stocks or securities under a protective agreement 
legal title thereto passes to the committee acting 
under the agreement, a trust has been created. Con- 
versely, if legal title does not pass, a mere agency 
exists. This conclusion is a fair inference from the 
reasoning of the United States Supreme Court in 
Bullard v. City of Cisco, Texas.2, The opinion was 
written by Judge Van Devanter, and it is perhaps 
worthy of comment that there was no dissent. 


The point at issue in the Cisco case was whether 
the committee organized to protect holders of a mu- 
nicipal bond issue were proper plaintiffs in the Fed- 
eral court. The deposit agreement creating the 
committee was apparently of the type now in general 
use. Transfer to the committee of legal or equitable 
title to the deposited bonds and coupons was pro- 
vided. Broad powers were conferred on the com- 
mittee towards liquidation of the deposited bonds 
and coupons, including the preparation and carrying 
out of plans for refinancing, readjustment, liquida- 
tion, and settlement. Extensive ancillary powers 
were also conferred and the agreement incorporated 
the usual method of submitting plans of reorganiza- 
tion to the depositors, with rights of withdrawal to 
dissenters. 





1 Helvering v. Coleman-Gilbert Associates, 80 L. Ed. 254; Morrissey v. 
Commissioner, 80 L. Ed. 245; Swanson v. Commissioner, 80 L. Ed. 257. 


? Bullard v. City of Cisco, Texas, 290 U. S. 179, 78 L. Ed. 254, 


reversing (CCA 5) 62 Fed. (2d) 313 and (D, C, N. D. Tex.) 48 Fed, 


(2d) 212 








The Protective Committee 
—lts Federal Tax Status 


METELLUS 


Consideration of whether such 
organizations are taxable as 
trusts or as associations 


By 
THOMSON Jr. and GEORGE W. BALL 


The District Court and subsequently the Circuit 
Court of Appeals decided,’ upon considering the 
agreement, that the committee was a mere “collec- 
tion agency,” the Circuit Court resting its decision 
on the ground that any intention to transfer to the 
committee the beneficial interest in the deposited 
bonds and coupons was negatived (1) by the provi- 
sions conferring powers upon the committee which 
absolute beneficial owners of the bonds and coupons 
would have possessed without such provisions, and 
(2) by the provision that the registered holder for 
the time being of any certificate should be deemed 
for all purposes the absolute owner thereof and the 
bonds and coupons therein referred to. 

The United States Supreme Court, assuming juris- 
diction on certiorari, disposed of these points with 
only a brief discussion. The committee, it decided, 
held full title to the deposited bonds and coupons, 
and although not so called in the agreement, the 
committee members were in fact trustees. The au- 
thority given them by the agreement was “confided 
to them as trustees, and not in their personal right, 
and there was need for carefully and fully defining 
the authority, for trustees are not permitted to go 
beyond such as is given expressly or by necessary 
implication.” Without referring other than in its 
summary of the protective agreement to the provi- 
sion that the registered holders of certificates of 
deposit should be deemed the owners of the certifi- 
cates and the bonds and coupons therein referred to,‘ 
the Court pointed to another provision of the pro- 
tective agreement, stating— 

There was a distinct declaration that they should have 
full title to the deposited bonds and coupons, and this was 


fortified by other provisions defining the control and power 
of disposal which the trustees were to have over them. 


The Circuit Court, however, had reversed the District Court and 
directed a new trial on the ground that the suit should stand for all 
nonresident depositors holding the jurisdictional amount of claims and 
that opportunity should be afforded for proof of claims within the 
court’s jurisdiction. f 

4 This provision was obviously intended only to protect the Committee 
and its depositary. It goes further than the provision ordinarily used. 
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Taxability as an Association 


HE Cisco case, decided as recently as Decem- 
ber 1933, is a final statement that the protective 
committee as ordinarily constituted is a trust and 
not a mere agency.® But for Federal tax purposes, 
this is only a partial classification; it determines the 
genus but not the species. For, if the protective 
committee is a trust, is it taxable 
as an individual or is it that kind 
of trust which the income tax law 
regards as equivalent to an associ- 
ation? 

Protective committees have at- 
tributes in common with those types 
of common law trusts which have 
been held to be associations. Such 
similarity is bound to cause gov- 
ernmental question of their status. 
In fact, the Department has ruled® 
one protective committee to be an 
association and has unsuccessfully 
so contended in respect of another.’ 

No discussion of associations would 
be orthodox without commencing 
with the cases arising under the 
1909 Corporation Excise Tax Law 
and then getting into full swing 
with Crocker v. Malley* and Hecht 
v. Malley. We qualify our ortho- 
doxy a bit by commencing with 
Hecht v. Malley. Chief Justice 
Hughes in the recent Morrissey 
case’? has summarized the Hecht 
decision thus: 


We concluded that, when the nature of the trusts was 
considered, as the petitioners were “not merely trustees 
for collecting funds and paying them over,” but were “asso- 
ciated together in much the same manner as the directors 
in a corporation for the purpose of carrying on business 
enterprises,” the trusts were to be deemed associations 
within the meaning of the Act of 1918. 


After restating with apparent approval the above 
language of Justice Sanford, the Chief Justice gives 
his own concept of an association: 


“Association” implies associates. It implies the entering 
into a joint enterprise, and, as the applicable regulation 
imports, an enterprise for the transaction of business. 

* * * 


But the nature and purpose of the cooperative under- 
taking will differentiate it from an ordinary trust. In what 
are called “business trusts” the object is not to hold and 
conserve particular property, with incidental powers, as in 
the traditional type of trusts, but to provide a medium for 
the conduct of a business and sharing its gains. 

* * * 


The inclusion of associations with corporations implies 
resemblance; but it is resemblance and not identity. 


There is not much quarrel between Justice San- 
ford and Chief Justice Hughes. The essential ele- 
ments in both definitions are: 


5In White v. Hornblower (CCA 1), 27 Fed. (2d) 777, discussed later 
in the text, a protective committee was held to constitute a trust. To 
the same effect is I. T. 1753, II-2 C. B. 21, where a real estate 
reorganization was involved. See also McLaughlin v. Coos Bay Lumber 
Co., 80 Fed. (2d) 763, involving liability for stamp taxes on delivery 
to a committee of stock in reorganization. 

® Sol. Op. 49, 3 CB 13. 

7 White v. Hornblower (CCA 1), 27 Fed. (2d) 777. 

8 Crocker v. Malley, 249 U. S. 223, 63 L. Ed. 573, 39 Sup. Ct. 270. 

® Hecht v. Malley, 265 U. S. 144, 68 L. Ed. 949, 44 Sup. Ct. 462. 
” Morrissey v. Commissioner, 80 L. Ed. 245. 
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1. A union of persons. 
2. Resemblance to corporate organization. 
3. Business purpose. 


A reading of the bulk of decisions rendered by the 
courts and the Board during the years intervening 
between these two decisions of the Supreme Court 
indicates no considerable departure from the basic 
principles of these two cases. 

In one respect, the Morrissey case 
may possibly have extended the 
Hecht definition. The trust involved 
in the Morrissey case was formed 
for the purpose of developing and 
selling a subdivision. Part of the 
land was used for a golf course and 
this later was separately incorpo- 
rated, with the trustees as stock- 
holders. After the lots were sold 
and the operation of the golf course 
turned over to the corporation, sub- 
stantially the only remaining job of 
the trust was to collect the proceeds 
of the real estate contracts and to 
vote the stock of the golf course 
corporation. 

It was argued that from that time, 
the trustees’ activities were so re- 
stricted that they were not engaged 
in business. The Court answered: 


The fact that these sales were made 
before the beginning of the tax years 
here in question, and that the remaining 
property was conveyed to a corporation 
in exchange for its stock, did not alter 
the character of the organization. Its 
character was determined by the terms of the trust instru- 
ment. It was not a liquidating trust; it was still an organi- 
zation for profit, and the profits were still coming in. The 
powers conferred on the trustees continued and could be 
exercised for such activities as the instrument authorized. 


The sentence, “Its character was determined by 
the terms of the trust instrument,” will provoke con- 
troversy. Does it mean that, regardless of the pur- 
poses and activities of a trust, if powers to carry on 
business are contained in the trust instrument, it 
shall be deemed an association? Or does it mean 
that where a trust has been organized to carry on a 
certain business, the fag ends of which involve activ- 
ities which standing alone may not constitute business 
activities, the entity is judged by the whole of its 
purpose ;"* that it cannot be an association today and 


11 Sloan v. Commissioner (CCA 9), 63 Fed. (2d) 666, affirming and 
reversing 24 B. T. A. 61, also involved a trust formed to carry out a 
subdivision project. Here also a claim was made that it ceased to be 
an association when the lots were sold. In discussing this point, the 
court stated: 

“The activities of the association during the taxable years in question, 
as shown by the facts found, was as essential to enable it to reap the 
profit contemplated at the time of organization as was its activities in 
previous years. The business was continued by the association for the 
purpose of increasing the income and profit of the beneficiaries. 

“The association having been organized for the purpose of realizing 
income and profit, it cannot be that merely because all of the lots of 
the association had been sold, although the purchase price thereof had 
not been paid, its activities ceased upon the sale of the lots, and that 
during the taxable years in question the association ceased its activities 
and became a strict trust within the meaning of the law.” 

In Smathers Power Typewriter Co. v. Commissioner, 28 B. T. A. 327, 
(A. XII-2 CB 12), a trust organized to manufacture under patents 
prior to the taxable year terminated such activities by executing an 
exclusive license to manufacture and sell under the patents. Thereafter, 
the trust confined its activities to receiving and distributing royalties. 
The trust agreement was not amended to so restrict the purposes until 
February 21 of the taxable year. The Commissioner evidently admitted 
that there was no association after the amendment, but the Board went 


further and held that no association existed at any time during the 
taxable year. 
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a trust tomorrow, depending upon the day’s pro- 
gram? 

If the quoted words mean that the language of a 
trust agreement without more may resolve a trust 
into an association, then they overrule highly re- 
garded authorities.” 

That this was not intended by the Chief Justice 
is evidenced from the following sentence appearing 
in another part of the opinion: 


In what are called “business trusts” the object is not to 


hold and conserve particular property, with incidental powers, 
as in the traditional type of trusts, but to provide a medium 


for the conduct of a business and sharing its gains. 


Hecht and Morrissey Principles Applied 


UR problem will be better illuminated if com- 

parison of the essential elements of the cus- 
tomary protective agreement is made with the three 
essentials prescribed in the //echt and Morrissey 
opinions. Another reference to the Morrissey deci- 
sion will facilitate this comparison. The Chief Jus- 
tice has listed the “salient features of a trust—-when 
created and maintained as a medium for the carrying 
on of a business enterprise and sharing its gains 
which may be regarded as making it analogous to a 
corporate organization.” 


A corporation, as an entity, holds the title to the prop- 
erty embarked in the corporate undertaking. Trustees, as 
a continuing body with provision for succession, may afford 
a corresponding advantage during the existence of the 
trust. Corporate organization furnishes the opportunity 
for a centralized management through representatives of 
the members of the corporation. The designation of trus- 
tees, who are charged with the conduct of an enterprise, 
—who act “in much the same manner as directors”—may 
provide a similar scheme, with corresponding effectiveness. 
* * * An enterprise carried on by means of a trust may 
be secure from termination or interruption by the death of 
owners of beneficial interests and in this respect their in- 
terests are distinguished from those of partners and are 
akin to the interests of members of a corporation. And 
the trust type of organization facilitates, as does corporate 
organization, the transfer of beneficial interests without 
affecting the continuity of the enterprise, and also the 
introduction of large numbers of participants. The trust 
method also permits the limitation of the personal liability 
of participants to the property embarked in the under- 
taking. 


The deposit agreement primarily knits a union 
between the committee and the depositors and 





2In Tyson, et al. v. Commissioner (CCA 7), 54 Fed. (2d) 29, revers- 
ing 21 B. T. A. 656, powers were contained in the trust agreement to 
purchase real estate anywhere in the United States. It was proven at 
the trial that the actual purpose was to acquire real estate subject to 
a long-term lease and the activities of the trust were so confined. The 
court held that the actual activities governed, but that the trust agree- 
ment should be examined. 

“This does not mean that we should not look to the articles of agree- 
ment which brought the entity into being. An examination of this 
document will aid a court in construing the activities and in weighing 
the taxpayer’s asserted intention respecting its activities.’ 

Other cases are: Lucas v. Extension Oil Co. (CCA 5), 47 Fed. (2d) 
65, afirming 16 B. T. A. 1028 (NA. VIII-2 C. B. 62); Gardiner v. U. S. 
(CCA 1), 49 Fed. (2d) 992, D. C., 43 Fed. (2d) 450; Lansdowne Realty 
Trust v. Commissioner, 50 Fed. (2d) 56, reversing’ 20 S.. TT. A. 119; 
Willis et al. v. Commissioner (CCA 9), 58 Fed. (2d) 121, affirming 
22 B. T. A. 564; Fisk v. U. S., 60 Fed. (2d) 665; D. C. Mass.; Dunbar 
v. Commissioner (CCA 5), 65 Fed. (2d) 447, remanding 24 B. T. A. 
1114; Ittleson v. Anderson, 67 Fed. (2d) 323, (CCA 2), affirming D. C., 
2 Fed. Supp. 716; Commissioner v. Morriss Realty Co. Trust No. 2 
(CCA 7), 68 Fed. ag 648, 75 Fed. (2d) 1009, affirming 23 B. T. A. 
1076 (NA. XI-1 ‘_" B. 10); Smathers Power Typewriter Co., 26 B. FT A. 
327 CA. AIE-2 C.. Be 12). 

The Ittleson and Gardiner cases involved capital stock taxes which 
necessarily require the doing of business. Nevertheless, the views 
expressed in these cases indicate that a trust does not constitute an 
association unless there is actual business activity. 
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among the depositors. There is a fit in the first 


essential. 


To what extent is the organization established by 
a protective agreement similar to that of a corpo- 
ration? Referring to the above elements listed by 
the Chief Justice, we must answer: 


1. /s the committee a continuing body? The answer 
is probably yes. Protective agreements contain pro- 
visions for filling vacancies in the trustees. Some 
doubt here is instilled by the fact that substantially 
all protective agreements either by express provision 
or by the very nature of their function are for short 
duration and for the completion of a liquidating or 
a reorganizing undertaking." 

2. Is the committee a centralized managing agent? 
Yes. 

3. Does death of holders of certificates of deposit 
terminate the protective agreement? No. 

4. Are beneficial interests under the protective agree- 
ment transferable without affecting the continuity of 
the enterprise, facilitating the introduction of a large 
number of participants? Yes. 

5. Is the liability of the depositors limited to the 
property involved in the undertaking? Yes, if the 
deposit agreement is artificially drawn. 


The slight doubt as to the fit in Item 1 may be insuffi- 
cient to negative the general analogy of the pro- 
tective agreement entity to that of a corporation. 

This disposes of the first two of the essentials 
prescribed by the Hecht and Morrissey decisions, 
There remains only the business purpose. 


The study of the Morrissey decision seems con- 
clusive on the necessity of there being a business 
purpose, if not business activity. The definition of 
an association above quoted refers to the “transac- 
tion of business.” The Chief Justice defines the 
object of a “business trust” as not being “to hold 
and conserve particular property with incidental 
powers as in the traditional type of trusts, but to 
provide a medium for the conduct of a business and 
sharing its gains.” Again he states, “We are con- 
sidering those trusts which have the distinctive fea- 
ture of being created to enable the participants to 
carry on a business and divide the gains which accrue 
from their common undertaking.” In at least four 
other places in the opinion is the business purpose 
requirement expressed. And the Chief Justice goes 
further and lists certain businesses for the conduct 
of which a trust may be created. Dealing in real 
estate, development of tracts of land, construction of 
improvements, purchase, management, and sale of 
properties, dealings in securities or other personal prop- 
erty, production or manufacture and sale of commodi- 
ties, commerce, or other sorts of business. All 
constructive, as contrasted with liquidating pur- 
poses. 





13JIn Dauphin Deposit Trust Co., Trustee, v. Commissioner, 21 
B. T. A. 126 CAA. 2 ©. BS. 5” and Wilson Syndicate Trust, 
14 B. T. A. 508 (NA. VIII-1 C. 62), affirmed in Blair v. Wilson 
Syndicate Trust (CCA 5), 39 Fed. Bg 43, the maximum duration of 
the trusts involved, respectively 20 and 15 years, seemed to be an 
element in determining the trusts not to be taxable as associations. 
The Board of Tax Appeals in Extension Oil Co. v. Commissioner, 
16 B. T. A. 1028 (NA. VIITI-2 C. B. 62), affirmed in Lucas v. 
Extension Oil Company (CCA 5), 47 Fed. (2d) 65, stressed the fact 
that the purpose of the trust was completely carried out in the single 
tax year in question. 
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The presently effective regulations in their defi- 
nition of associations do not include the business 
purpose as an essential.* However, in contrasting 
an association with a trust, it seems that there must 
be an income or profit-seeking purpose, which may 
include, but is not quite the same thing as, a business 
purpose. But the regulations were promulgated 
prior to the decision in the Morrissey case and may 
be somewhat obsolete.*® Even within the phrase- 
ology of the Regulations, the Protective Committee 


does not qualify with an income or profit-seeking 
purpose. 


The expressed purpose contained in the preambles 
of several protective agreements under which re- 
organization is being accomplished for a considerable 
number of Chicago properties reads as follows: 


WHEREAS, united action and co-operation on the part 
of the holders of said bonds of said various issues is ad- 
visable and necessary to protect the security and position 
by said mortgages afforded and created for the benefit of 
the holders of said bonds and to enforce and procure pay- 
ment of the interest and principal on the said bonds and 
protect the rights and interests of the holders of the said 
bonds in all respects against all action by any person, firm 
or corporation whomsoever or whatsoever, detrimental 
thereto and such united action and co-operation can best 
be secured by means of a committee as in this agreement 
provided. 


This preamble is typical of the language contained 
in the usual well-drawn agreement. And it expresses 
what is the real purpose of the group acting under 
the deposit agreement. It is their intent to protect 
their interests in the defunct business, real estate 
improvement, railroad or other debtor and to liqui- 
date their investment by that method which will 
offer the least loss. There is no thought of profit in 
the mind of any depositor. No idea of engaging in 
any business; only the hope that the loss will not 


be too great. It is in essence a salvage liquidating 
operation. 


The operating provisions of the customary pro- 
tective agreement carry out this evident purpose. 
In agreements for deposit of securities and claims 
powers are conferred upon the committee to bring 


M4 Reg. 86, Art. 801-2. ‘“‘Association.—The term ‘association’ is not 
used in the Act in any narrow or technical sense. It includes any 
organization, created for the transaction of designated affairs, or the 
attainment of some object, which, like a corporation, continues notwith- 
standing that its members or participants change, and the affairs of 
which, like corporate affairs, are conducted by a single individual, 
a committee, a board, or some other group, acting in a representative 
capacity. It is immaterial whether such organization is created by an 
agreement, a declaration of trust, a statute, or otherwise. It includes 
a voluntary association, a joint- stock association or company, a ‘business’ 
trust, a ‘Massachusetts’ trust, a ‘common law’ trust, an ‘investment’ 
trust (whether of the fixed or the management type), an interinsurance 
exchange operating through an attorney in fact, a partnership associa- 
tion, and any other type of organization (by whatever name known) 
which is not, within the meaning of the Act, a trust or an estate, 
or 2 partnership * _ 

5 Reg. 86, Art. 801-3. ‘“‘Association distinguished from trust.—The 
term ‘trust,’ as used in the Act, refers to an ordinary trust, namely, 
one created by will or by declaration of the trustees or the grantor, 
the trustees of which take title to the property for the purpose of 
protecting or conserving it as customarily required under the ordinary 
rules applied in chaneery and probate courts. The beneficiaries of such 
a trust generally do no more than accept the benefits thereof and are 
not the voluntary planners or creators of the trust arrangement. Even 
though the beneficiaries do create such a trust, it is ordinarily done to 
conserve the trust property without undertaking any activity not 
strictly necessary to the attainment of that object. 

‘As distinguished from the ordinary trust described in the preceding 
paragraph is an arrangement whereby the legal title to the property is 
conveyed to trustees (or a trustee) who, under a declaration or agree- 
ment of trust, hold and manage the property with a view to income or 
profit for the benefit of beneficiaries. Such an arrangement is designed 
(whether expressly or otherwise) to afford a medium whereby an 
income or profit-seeking activity may be carried on through a_sub- 
stitute for an organization such as a voluntary association or a joint- 
stock company or a corporation, thus obtaining the advantages of those 
forms of organization without their disadvantages * * 

1% Regulations 86 approved February 11, 1935. 
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suit, to compromise, to enforce the security, to seek 
appointment of receivers, to otherwise realize upon 
the trust res—all activities for liquidation of principal 
invested. In protective agreements for stockholders, 
as well as creditors, there are the provisions for 
formulation and submission of reorganization plans 
—a purpose of salvage and liquidation. 

It is only in what we choose to term the ancillary 
provisions that one can attempt to read a business pur- 
pose. In protective agreements involving large proper- 
ties and industries and in many smaller ones, 
wide-sweeping powers are often conferred. There are 
some, which if literally taken, might support the organi- 
zation of a new United States Steel. Many of these 
powers are only inserted from abundant caution. But 
without doubt, powers importing, if taken alone, a busi- 
ness purpose are sometimes exercised. Any such 
exercise, if not germane to the liquidating-salvage 
purpose of the protective agreement could surely be 
restrained by a court of equity. They are inserted 
in the protective agreement only to further such 
purpose. The exercise of such powers within the 
scope of the general purpose of the agreement ought 
not to be held to transform such an entity into a 
business organization. 

That liquidation purposes are not business pur- 
poses has been repeatedly held. Thus, in Blair v. 
Wilson Syndicate Trust it is stated: 

The difference between the respondent and the Massa- 
chusetts trusts considered in Hecht, supra, is very marked. 
The respondent was not organized for the purpose of do- 


ing business for profit, nor for doing business at all. Its 
purpose was to liquidate and distribute an estate.’ 


In the Morrissy case, itself, the Chief Justice takes 
pains to state: “It was not a liquidating trust.” 


Effect of Trust Powers Not Exercised 


HAT is the effect of the presence of such 

powers in the trust agreement, when the powers 
are not exercised? If the Morrissey case holds that 
the insertion of business purposes in the trust agree- 
ment, together with the other two factors, deter- 
mines the trust to be an association, all argument 
ends. On the other hand, if the true meaning of 
the case is merely that the tailing off of a business 





7(C. C. A. 5) 39 F. (2d) 43, 46, affirming 14 B. T. A. 508 (NA. 
WERI-1 C.. 3. 62). 

The question has been aptly phrased by the Circuit Court of Appeals 
for the Ninth Circuit in the following language: 

“Simply stated, the question is, did the trustees manage and operate 
the property in their charge as a business, with the purpose to accumu 
late a profit by the use of it, or was their sole purpose, intended and 
pursued, to dispose of it as rapidly as possible, market conditions 
considered, and divide the proceeds among the beneficiaries? As a 
liquidating trust, purely, the income would not be taxable; as a business 
venture, the income would be _ taxable.” Willis v. Commissioner 
(C. C. A. 9) 58 F. (2d) 121, 122. See, also, the following income tax 
cases containing similar statements: Fisk v. United States (D. C. D. 
Mass.) 60 F. (2d) 665; Allen v. Commissioner (C. C. A. 2) 49 F. (2d) 
716; Trustees for Creditors and Stockholders for Gonzolus Creek Oil Co., 
12 B. T. A. 310, 320; J. C. Carlson and G. F. Elken, 27 B. T. A. 93; 
Commission v. Atherton (C. C. A. 9) 50 F. (2d) 740, 741, affirming 
19 B. T. A. 1172. And see White v. Hornblower (C. C. A. 1) 27 F. 
(2d) 777, hoiding a liquidation trust not to be an association for pur- 
poses of the Federal stamp tax. An analogy should also be noted in 
cases interpreting the Federal capital stock tax and the Corporation 
Excise Tax Act of 1909 and holding liquidation activities not to consti 
tute “doing business.” Ittleson v. And erson (C. C. A. 2) 67 F. (2d) 
323, affirming (D. C. S. D. N. Y.) 2 F. Supp. 716 (capital stock tax) ; 
Zonne v. Minneapolis Syndicate, 220 U. S. 187 (corporation excise tax 
of 1 

It has been further held that the actual conducting of business 
activities in pursuance of a liquidation purpose does not make a trust 
taxable as an association. Commissioner v. Morriss Realty Co. Trust 
No. 2, 68 F. (2d) 648, 75 F. (2d) 1009, (C. C. A. 7), affirming 23 
B. T. A. 1076, NA. XI-1 C. B. 10. The facts in this case showed a 
purchase of land for subdivision purposes to protect lands being 
liquidated by the Trustees. It was stated by the Board of Tax Appeals: 
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enterprise does not convert an admitted association 
into a “strict trust” then the inclusion of such 
powers when not exercised would seem of no par- 
ticular import. This seems the more reasonable view 
and there is abundant authority to this effect ren- 
dered prior to the Morrissey decision.'® 


We have mentioned that there are two rulings and 
one Circuit Court of Appeals decision dealing with 
this problem of protective committees? In I. T. 
1753,?° the question of gain or loss to a committee 
upon disposal of properties acquired at foreclosure 
sale was ruled upon. The committee was held to 
constitute a trust. There was no discussion as to 
whether it also constituted an association and as it 
involved some rather questionable law on the ques- 
tion of basis, it can be discarded as an authority. 


Earlier than the issuance of the above ruling, the 
Solicitor had given his opinion *! in respect of a 
protective committee formed to conserve property 
of a financially involved corporation which conveyed 
the property to a trustee for the bondholders in order 
to avoid foreclosure proceedings. As an immediate 
sale of the property was not feasible, a written agree- 
ment was entered into for the operation of the prop- 
erty by the committee and its sale upon certain 
stipulated terms. Large operating powers were 
conferred upon the committee. The committee car- 
ried on the business for a number of years. The 
Solicitor held that the committee constituted an asso- 
ciation, but not on the ground that it was a group 
of persons, functioning in a manner similar to a cor- 
poration, engaging in a business enterprise. The 
ruling relies on the control vested in the beneficiaries. 
This ruling, resting on a ground now abandoned,” 
is Close to being authority against its finding. Cer- 
tain language in the ruling indicates that, but for the 
control feature, the holding would have ‘been other- 
wise. 

Further, it should be noted that the protective 
agreement involved in this ruling is not representa- 
tive. It is an extreme example. If an association 
is constituted by any protective agreement, it is this 
one. The powers conferred and exercised were 
actually to carry on a business, though the ultimate 
purpose was liquidation. Few protective agree- 
ments actually envisage the carrying on of any 
business. 


The Circuit Court of Appeals case referred to is 
White v. Hornblower, et al., (C. C. A., Ist) 27 Fed. 
2d) 777, involving claim for stamp taxes on cer- 
tificates of interest issued by a protective committee, 
the government claiming that they were certificates 





Sut even if we say that they were engaged in business, we must 
not lose sight of the original purpose for which the trust was created, 
that of liquidation of the property, and the doing of other acts inci- 
dental to this ultimate purpose would be justified on the ground of 
conservation of property and securing the means of earlier liquidation.” 

Blair v. Wilson Syndicate Trust, 39 F. (2d) 43 (C. C. A. 5), affirming 
14 B. T. A. 508 (NA. VITI-1 C. B. 62), and Dauphin Deposit Trust, 
rrustec, v. Commissioner, 21 B. T. A. 1214, NA. X-1 C. B. 78, while 
the resemblance of the entities involved to "ordinary living trusts was 
to a considerable extent the basis of the decisions, are authorities to 

he effect that activities ancillary to liquidation which standing alone 
miata be classified as business activities are not controlling. 

See, also, Lucas v. Extension Oil Co., 47 F. (2d) 65 (C. C. A. 5), 
firming 16 B. T. A. 1028, NA. VIII-2 C. B. 62. 

18 See note 12, supra. 

1® See notes 5 and 6, supra. 

71. T...1753, 1-2: C. B., 21. 

*! Sol. Ge. 49.3 €.. B. 3S. 


2 The control test Was not discarded in the Regulation until the issu- 


ance of Regulations 77, with the Revenue Act of 1932. 
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issued by an association and therefore subject to the 
corporate stamp tax. The facts developed in the 
opinion were that the Costilla Estate Development 
Company became involved and one committee was 
formed to receive deposit of all outstanding securi- 
ties and some or all of the claims. The deposit agree- 
ment conferred broad powers, including the power to 
operate the business of the company. This power 
was never exercised. One of the committee became 
a director of the company. The general purpose, as 
stated in the deposit agreement, was “taking such 
steps and measures as will insure the trust prompt 
and efficient realization upon the values in the 
Costilla property and a winding up of its affairs and 
the affairs of the trust.” 
The theory of the Court is convincing: 


In the case before us the basic purpose of the trust was to 
liquidate an embarrassed corporation. The trustees never 
owned any property, except the deposited securities, nor 
took any part in the management of the company’s affairs. 
Their activities were only such as naturally followed own- 
ership of the securities which they held. This was not 
carrying on a business enterprise. Von Baumbach, Collec- 
tor, v. Sargent Land Co., 242 U. S. 503, at page 516, 37 S. Ct. 
201, 61 L. Ed. 460; and cf. The Wachusett Realty Trust, 
as described in the opinion in the Hecht case at 265 U. S. 
159, 44 S. Ct. 467, 68 L. Ed. 949. * * * The power to 
take over and run the business of the Costilla corporation 
given to the trustees in the deed of trust is limited by the 
purpose for which the trust was created. It does not 
change ag essential character or object of the trustee- 
ship; i. e., liquidation, not continuing business activity. 

This ‘amma seems to resolve the problem into 
its essentials and to make these essentials speak for 
themselves. 


Taxability as Trusts 


NY consideration of protective committees in 
vacuo without attention to the facts of their 
normal operation is, of course, incomplete. Com- 
mittees are created for the reorganization of security 
issues, and any other activities in which they may 
engage are ordinarily incidental to this purpose. In 
effecting a reorganization, they act as liaisons be- 
tween the various holders of the securities called for 
deposit and as the representatives of the depositors 
in negotiations with other interests. In reality they 
are little more than agents for the security holders 
whom they represent, and while they may, under 
the terms of the agreements which create them, hold 
legal title to the deposited securities, this is only i in 
aid of their salvage liquidating purpose. 
In view of these broader considerations, it would 
appear that if committees, as they are ordinarily 
administered, do in fact receive any taxable income, 
they should be taxed as trusts rather than as asso- 
ciations. It must be recognized that they are not a 
readily identifiable species but an anomalous cre- 
ation, and that they are admittedly something of a 
variation of the strict trust. The problem in inter- 
preting the Federal tax laws is to find that category 
to which the anomaly most nearly conforms and this 
process is by no means an exact science. It 
seems that the ordinary protective committee fits 
most easily into the category of the trust taxable 
as such. 




























































































































































































































































Delinquency 


A nation-wide survey of informed 
opinion on property-tax arrears 
their causes, and possible cures 


By PAUL STUDENSKI: 


NASMUCH as more than 50 per cent of the total 

governmental revenue in this country is being 

furnished by property taxes, it is especially im- 
portant that the collection of these taxes be as com- 
plete as possible and yet impose no undue hardships 
on the property owners. Yet, unfortunately, this 
result is not being achieved in most of the states 
today, despite an improvement in business condi- 
tions. Considerable delinquencies in the payment 
of taxes are still in evidence in most places and will 
undoubtedly continue for some time unless vigorous 
measures are taken to combat them. This seems to 
be the opinion of most of the nationally known au- 
thorities in public finance and state and local fiscal 
officials whom the author approached with a query 
on this subject. 

In a desire to determine the expert opinion on 
property tax arrears, their causes, and cures, the 
author addressed a questionnaire to some five hun- 
dred nationally known tax authorities, responsible 
state and local financial officials, and researchers in 
problems of municipal administration. He asked 
them the following four questions: 


“1. Do you consider the problem of tax arrears 
to be a vital and fundamental problem facing 
American governmental units today? 


“2. Do you believe that this problem should be 
studied with a view to arriving at its solution ? 


3. What, in your opinion, are the principal weak 
nesses in the existing systems of collection of real 
estate taxes? 


“4. What remedies do you propose for these 
shortcomings ?” 


More than one-half of those addressed answered 
at considerable length and with great deliberation. 
Their individual statements throw an illuminating 
light upon the problem. It will take considerable 
time to analyze these replies in a thorough manner. 
In the meanwhile, it is possible to furnish a prelim- 
inary summary of the findings of this survey 


* 


Professor of Economics, New York University. 





The Problem of Tax 


Importance of the Problem 


HE answers to the first two questions cited were 

almost unanimously in the affirmative. Prop- 
erty tax delinquency was declared by almost all the 
authorities to be a vital and basic problem and to 
require a very thorough study. 


“Aside from the financing of unemployment reliet 
I know of no more vital and fundamental problem 
facing American municipalities today than that rep- 
resented by the difficulty in collecting property taxes. 
especially those on real estate,” Charles J. Fox, city 
auditor, Boston, Mass., one of those who replied to 
the survey, declared. “I am heartily in favor of a 
study of the problem with a view to arriving at its 
solution, because of a feeling that unless a workable 
solution is secured, the solvency of American 
municipalities will be seriously threatened.” 

Professor William B. Munro, of the California 
Institute of Technology, regarded as the most 
serious aspect of tax delinquency, “its indoctrination 
of the people with the idea that money owed to the 
government is the last obligation that needs to be 
paid.” On the other hand, ‘George M. Link, secre 
tary of the Board of Estimate and Apportionment o! 
the City of Minneapolis, believed that the problem 
was “even more important to the property owners 
than to the governmental units, for the reason that 
the governmental units can by some means or other 
continue to exist whereas the tax problem may re 
sult in dispossessing the property owner.” Com 
missioner Mark Graves, president of the New York 
State Tax Commission, expressing the viewpoint o/ 
the entire Commission, added his voice to those who 
urged a study of the problem. 

Although the business depression was generally 
blamed for the increase in tax delinquency, it was 
emphasized that a certain amount of tax delinquencs 
always exists in our municipalities and constitutes 


a permanent problem. In the opinion of a number 


of those who replied to the inquiry, it is necessary 
to dig deeply into the political, administrative and 


fiscal structures of our local governments in order 


to find the roots of this problem. 
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Outstanding weaknesses in our existing tax-col- 
lection systems which were cited were of many 
types. They included: political tampering with 
enforcement; lump-sum collection; insufficient pen- 
alties; laxity of tax-sale law and procedure; over- 
assessment; and too heavy a tax burden on real 
estate. It was also pointed out that although taxes 
were levied as a charge on wealth in terms of prop- 
erty, tax payment must be made in cash, a different 
form of wealth, and possession of one does not nec- 
essarily mean possession of the other. 

Solutions suggested for reestablishing our states. 
counties and municipalities on a sound tax basis, 
showed the widest diversity of viewpoint. Promi- 
nent among remedies proposed were: centralized col- 
lection; appointment rather than election of tax 
officers; installment tax-payment; graduated penal- 
ties; mandatory tax-lien sales and_ simplified 
foreclosure proceedings; the creation of special tax- 
arrears departments; more scientific assessment; a 
shift of the tax burden to relieve real estate; and 
publicity to bring home to the taxpayer the many 
and vital services performed by the municipality in 
return for his tax dollar. Several experts declared 
that in their opinion no solution could be found 
at all. 

Some of this diversity of viewpoint is to be ex- 
plained by the varying intensity and nature of the 
problem in different states and municipalities. The 
problem of tax delinquency in a large city, for ex- 
ample, is different from that in a suburban district 
or rural area. 


Weaknesses in Tax-Collection Systems 


WELVE outstanding weaknesses in existing 

tax-collection systems and allied situations were 

most commonly mentioned. These were: 

1. That tax collectors, being elective officials, 
cannot afford to antagonize taxpayers by being too 
insistent on the prompt payment of the taxes and 
that as a result, most of them are tax receivers, 
not tax collectors. 

2. That taxes are generally collected annually 
or semi-annually instead of being collected at more 
frequent intervals which would be more closely 
adjusted to the flow of the taxpayers’ income. 

3. That the procedure of tax-collection is gen- 
erally lax, and that the taxpayer is not furnished 
precise information as to when his tax is due, when 
is the final date for making payment, when the 
delinquency begins, and what the rate of penalty is. 

4. That penalties, in many cases, are unduly 
low. 


5. That the legislatures and municipal councils 
frequently cancel or abate the penalties, with the 
result that many taxpayers, anticipating such con- 
cessions, postpone paying their taxes. 

6. That tax sales are frequently not mandatory, 
with the result that they are not held and not 
feared. 


7. That the tax lien laws are often defective: 


(a) Clear titles cannot be given, and (b) fore- 
closure proceedings are prolonged and expensive. 
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Therefore, tax liens or the delinquent properties 
themselves offered at tax sales frequently remain 
unsold. 

8. That property is frequently over-assessed 
and over-taxed, so that property owners are un- 
able to pay the exorbitant taxes imposed on them. 


9. That the property tax is levied on a capital 
value basis and, therefore, presses hard on persons 
with insufficient cash incomes. 


10. That too large a proportion of the public 
financing of this country depends upon the prop- 
erty tax. 

11. That much of our real estate financing is 
unsound, that the property owner frequently has 
little equity in the property and is burdened with 
mortgage charges beyond his capacity to pay. 


12. That the taxpayer is kept ignorant of the 
valuable services rendered to him by the municipality 
in return for the taxes required of him. 


Remedies Proposed 


OURTEEN specific remedies were offered, as 
follows: 


1. That in the case of the smaller communities 
the collection of taxes be centralized in the county. 


2. That tax collectors be made appointive of- 
ficers, and be freed from political influence. 

3. That taxes be collected quarterly or even 
monthly (except, possibly, in the cases of very 
small bills). 

4. That the approved methods of collection 
used in private business (such as mechanical bill- 
ings, follow-ups, etc.) be adopted in the case of 
the collection of taxes. 

5. That penalties be made reasonably high, be 
fixed, preferably at a graduated rate, and be 
enforced. 

6. That tax receivers be appointed for the man 
agement of the income of delinquent properties. 

7. That the sale of tax liens be made mandatory 
on the tax collectors at the expiration of a certain 
time. 

8. That the procedure of foreclosure be simpli- 
fied and the tax lien laws be so revised as to result 
in the conferring of clear titles (wherever this is 
not now the case). 

9. That special tax arrears departments, di- 
vorced from politics, be created with authority to 
arrange with individual delinquents for the grad- 
ual repayment of arrears over a period of time and 
to take such other steps in each case as the con- 
ditions therein may warrant. 

10. That property be assessed more scien- 
tifically and equitably. 

11. That property be assessed on the basis of 
its rental value, rather than, as at present, market 
value. } 

12. That new sources of revenue be developed 
so that property should not be taxed as heavily 
as it is today. 

13. That private credit be extended to delin- 
quent taxpayers on moderate terms. 

14. That the services rendered by the munici- 
pality be properly publicized on the tax bill. 
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One well-known tax administrator made a sugges- 
tion that may seem drastic. He proposed that tax 
collectors be required to take out a bond and that 
they be forced to resign if their collections, under 
normal circumstances, fall below a specified level. 


A number of officials from agricultural states saw 
the only lasting remedy for tax delinquency in their 
territory in such fundamental economic changes in 
the institutional set-up of the country as would give 
the farmers a larger share of the national income. 


Excerpts from Replies Received 


sés°THE big problem is that of collecting current 

taxes,” in the opinion of William C. Beyer, 
director of the Bureau of Municipal Research, Phila- 
delphia, Pa. “If current taxes are collected promptly 
the delinquent tax problem will take care of itself,” 
he stated. “. Philadelphia’s outstanding unpaid 
taxes have been so huge in volume in recent years 
because such large increments of unpaid taxes have 
been added annually rather than because delinquent 
taxpayers have been so much slower in paying their 
back taxes.” 

, The appointment of a collector by a body 
such as a board of finance for a term of six years, 
with adequate compensation, would in itself improve 
tax collections materially,” William H. Hackett, 


Connecticut state tax commissioner, Hartford, 
Conn., stated. “This is true even though the local 
tax collection law itself is unsatisfactory. . . . It 


is impossible to overemphasize the personnel of the 
tax collector’s office.” 

“The problem of tax arrears is a real problem and 
it is actually a menace to American governmental 
life,’ said Henry F. Long, Massachusetts commis- 
sioner of corporations and taxation. “It holds the 
greatest threat of disintegration of our governmental 
life that I think there is on the horizon.” 


“T am strongly of the opinion that for tax pur- 
poses and for that matter for all other purposes, real 
estate and its improvements should be valued on the 
basis of its current utility,” stated Herbert U. Nel- 
son, executive secretary of the National Association 
of Real Estate Boards, Chicago. “Translated into 
dollars, this means its annual rental value. This is 
a figure much more easily ascertained in any com- 
munity than a hypothetical sales price because of 
the broader basis of comparison of rented and owner- 
occupied properties that exists. In cities possibly 
one-half or more of all properties are rented, whereas 
in many years less than one per cent are sold.” 

“A better system of follow-up would effectively 
increase tax collections,’ Sherwood I. Reeder, 
assistant director, United States Conference of 
Mayors, Washington, D. C., declared. “In my opin- 
ion, tax collections would be easier if public officials 
did a better job of selling the taxpayers on the value 
and importance of the services performed by the 
government. I have always felt that many persons 
pay taxes so grudgingly because they have never 
stopped to figure out what they are paying for and 
no one has made much effort to tell them.” Mr. 
Reeder also proposed improved foreclosure pro- 
cedures and tax payment in installments. 
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“The chief difficulty with the administration of 
real estate taxes generally is due to an excessive 
burden rather than defects in the machinery of col- 
lection,” Ray L. Riley, California state controller, 
Sacramento, Calif, stated. “The legislature of Cali- 
fornia, along with the program adopted in other 
states, has provided for a ten-year plan for the pay- 
ment of delinquent taxes and reduced penalties. We 
have found it to be an effective method of restoring 
a very substantial amount of property to the rolls.” 

I am obliged to say, contrary to my general 
attitude on these problems,” wrote Professor Her 
bert D. Simpson, Northwestern University, Chicago, 
“that I am inclined to think there is no solution. | 
have followed the studies carried on in this field and 
watched as closely as I have been able to the course 
of governmental efforts of every kind to secure col 
lection, in the conviction that the pressure of govern- 
mental needs throughout the depression would force 
us to devise a remedy. Now, after six years of such 
experience, I am inclined to think that the only 
inference to be drawn from the whole thing is that 
we have pushed property taxation to a level to 
which, under our form of government, it is not 
enforceable.” 


List of Those Who Replied 
to the Survey 


Among those from whom comprehensive replies 
to the tax-delinquency survey were received are: 


Alabama.—Prof. Paul E. Alyea, University of Alabama; 
C. E. Armstrong, comptroller, Birmingham; John C. Cur- 
ry, Alabama State Tax Commission. 


Arizona.—Arizona State Tax Commission, Phoenix; V. 
Harvey, Arizona Taxpayers’ Assn., Phoenix. 


Arkansas.—C. O. Brannen, University of Arkansas; Dan 
T. Gray, University of Arkansas, Fayetteville. 

California—Prof. Malcolm M. Davisson, University of 
California, Berkeley; L. D. Gifford, California Taxpayers’ 
Assn., Los Angeles; William Glass, commissioner of fi- 
nance, Fresno; Richard Graves, League of California Mu- 
nicipalities, San Francisco; Prof. William B. Munro, 
California Institute of Technology, Pasadena; Prof. Jolin 
M. Pfiffner, University of Southern California, Los An- 
geles; Miner B. Phillipps, controller, Pasadena; Ray L. 
Riley, controller, Sacramento; Rolland A. Vandegrift, Oc- 
cidental Life Insurance Co., Los Angeles. 

Colorado.—RBen M. Cherrington, University of Denver, 
Denver; G. S. Klemmedson, Colorado State College, Fort 
Rollins; Prof. L. A. Moorhouse, Colorado State College; 
John R. Seaman, Tax Commission, Denver; D. C. Sowers, 
University of Colorado, Boulder; Prof. Claude W. Stim- 
son, University of Denver, Denver. 

Connecticut.—G. H. Brethauer, controller, New Haven: 
Howard S. Challenger, tax collector, Bridgeport; Prof. 
Fred R. Fairchild, Yale University; W. H. Hackett, Con- 
necticut tax commissioner; John J. ‘0’ Rourke, Bridgeport; 
Rollin B. Posey, The Hartford Municipal League, Inc., 
Hartford; Charies C. Swartz, Office of State Comptroller; 
Paul B. Wilcox, New Haven Taxpayers, Inc., New Haven 

Delaware——J. Henry Hazel, state auditor, Dover. 


District of Columbia.—Prof. Richard N. Owens, Tl 
George Washington University, Washington; Sherwood 
L. Reeder, United’ States Conference of Mayors, Wash- 
ington; C. A. Russell, assessor, Government of the District 
of Columbia; Sidney G. Tickton, Treasury Department, 
Washington. 

Florida—W. O. Anderson & C. A. Neeley, Auditing 
Dept., Tallahassee; J. E. Pace, auditor, Jacksonville; Bryan 
Willis, State Auditor. 


(Continued on page 445.) 
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The Revenue Act of 1936— 


New Tax Provisions 


prior law, the Revenue Act of 1936 bears a 

distinctive New Deal stamp in incorporating 
a new tax on corporations, with certain exceptions, 
at graduated rates based upon undistributed earn- 
ings after certain adjustments. This tax is expected 
to result in a considerable increase in dividends, the 
bulk of which, according to Treasury estimates, go 
to individuals subject to surtax rates. 

Individuals are only indirectly affected by the new 
tax status of corporations. Neither the normal tax 
rate nor the surtax rates on incomes of individuals 
are changed, and personal exemptions and credits 
for dependents remain the same as under prior law. 
Income tax liability of many individual taxpayers 
will be increased, however, because dividends, which 
under the prior law were subject only to surtax, 
must now be included in income to which the normal 
tax rate of 4 per cent applies. 


\ LTHOUGH in the main but a modification of 


Effective Dates of Tax Changes 


The Act—Public No. 740, 74th mw, | was approved 
June 22, 1936, 9 p. m., ie 


New Provisions bie ective Date 


PHCOMO CAR. «ca. 0. ccaesrie cs Taxable years beginning 
after December 31, 1935 

Capital stock: tax: .......... Year ended June 30, 1936 

Excess-profits tax ....... First income-tax taxable 
year ending after June 
30, 1936 


Surtax on personal hold- 
ing companies ......... Taxable years beginning 
after December 31, 1935 


Estate tax amendment.... Transfers after enactment 


date 
Excise taxes on sales— 
Amendments ....... .. After enactment date 
Taxes on certain oils— 
Amendments ........ .After sixtieth day after en- 


actment date 
Tax on unjust enrich- 
ment “windfall” tax).. Taxable years ending in 
1935 and subsequent tax- 
able years 
Admissions tax amend- 


ment CG da eee Enactment date 
Registration under Nar- 
cotic Laws ..» pully 1, 1996 


Corporation Taxes 


Normal Tax on Corporations 


HE normal tax on corporations as distinguished 

from the surtax on undistributed profits is based 
on the “normal-tax net income,” which is the “net 
income” less the credit for interest received on obli- 
gations of the United States and its instrumentali- 
ties, and less a credit for 85 per cent of the amount 
of dividends received from a corporation subject to 
tax. Under prior Acts this dividend credit was 
treated as a deduction in computing net income. 
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The normal tax rates are graduated as under the 
superseded rates of the 1935 Act, but lower in the 
lower brackets. They begin at 8 per cent on normal- 
tax net incomes not in excess of $2,000, and increase 
to 15 per cent on normal-tax net incomes in excess 
of $40,000, the rates being as follows: 


First $2,000 .................... —— 
. ese .. W% 
$15,000 to $40,000... SS aS 
Over $40,000 ...... seria iw 15% 


Surtax on Undistributed Profits 


The surtax rates on “adjusted net income” are: 


First 10 per cent of adjusted net income 7% 
INGER POPOr CORE... cic ee acess 12% 
Next 20 per cent ............. Kiera 17% 
INGE DO BEE CONE oo oissere essen actinis. Harn erere arene 22% 
Remainder of undistributed net income....._ 27% 


The “adjusted net income” is the net income less 
the normal tax and less the credit for interest on 
obligations of the United States and its instrumen- 
talities. This credit for interest is the one allowed 
in the case of individuals only for the purpose of 
the normal tax. The credit against net income for 
dividends received, allowed for the purpose of the 
normal tax on corporations, is not available in com- 
puting their surtax on undistributed profits. 

From the “adjusted net income” the “undistrib- 
uted net income” is determined by deducting (1) a 
credit for the amount of dividends paid and (2) a 
credit for the extent to which the payment of divi- 
dends is restricted by contract. The credit for divi- 
dends paid is itself the subject of detailed provisions 
(see below). The credit for contracts restricting the 
payment of dividends is allowed only as to written 
contracts executed by the corporation prior to May 

, 1936. 

In the case of a corporation, for example, with a 
“net income” of $100,000, including $5,000 in interest 
on obligations of the United States which is free from 
the normal tax on individuals, and $20,000 in divi- 
dends from a domestic corporation subject to tax, 
the normal-tax net income would be determined as 
follows: 


Net income $100,000 
Less: Credit for interest on obligations 
of the United States ... $ 5,000 
Credit for dividends received 


(85% of $20,000) . ; .... 176 22,000 
$ 78,000 





Normal-tax net income 
The normal tax then would be: 


On first $40,000 $ 4,840 
On excess of $38,000 at 15%. 5,700 $ 10,540 


Adjusted net income would be computed as fol- 
lows: 





Net income $100,000 
Less: Normal tax (as above) $10,540 
Credit for interest on obligations . 
of the United States 5,000 15,540 
Adjusted net income $ 84,460 
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If it is further assumed that the corporation had 
paid out $30,000 in dividends during the year and 
was under no contract restricting the payment of 
dividends, the surtax on undistributed profits would 
be determined as follows: 





Adjusted net income (as above) $ 84,460 
Less: Dividends paid credit 30,000 
“Undistributed net income” $ 54,460 


Surtax thereon: 
Per Cent 
of Adjusted 
Net Income 
First 10%—$ 8,446—at 7% $ 591.22 


Next 10%— 8,446—at 12% 1,013.52 
Next 20%— 16,892—at 17% 2,871.64 
Next 20%— 16,892—at 22% 3,716.24 
Balance — 3,784—at 27% 1,021.68 








Totals—Undistributed net income 


—$54,460 Surtax $9,214.30 


If the adjusted net income is less than $50,000 a 
specific credit is allowed in the computation of the 
surtax on undistributed profits. The credit simply 
increases the 7 per cent bracket to $5,000. Thus 
suppose a corporation has an adjusted net income of 
$40,000 and paid out $20,000 in dividends. Assuming 
no contract restricting the payment of dividends, the 
“undistributed net income” would then be $20,000. 
The surtax on undistributed profits would be deter- 
mined as follows: 





Per Cent 
of Adjusted 
Net Income 
First 10%—$4,000, increased under 

the specific credit provision to $ 5,000at 7%—$ 350.00 
Next 10% 4,000 at12%— 480.00 
Next 20% 8,000 at 17%— 1,360.00 
Next 20% (balance) 3,000 at 22%— 660.00 





Totals—“Undistributed net 


income” $20,000 Surtax $2,850.C0 


Corporations which are not subject to the surtax 
on undistributed profits are banks, corporations in 
bankruptcy or receivership for any portion of the 
taxable year, insurance companies, foreign corpora- 
tions, corporations which, by reason of deriving a 
large portion of their gross income from sources 
within a possession of the United States are entitled 
to the benefits of Section 251, corporations organized 
under the China Trade Act of 1922, and joint stock 
land banks organized under the Federal Farm Loan 
Act as amended.—Sec. 14 (d). 

The general law relating to the surtax on undis- 
tributed profits is contained in Section 14. 


Credits for Determining Surtax Base 


The credit for dividends paid, allowed in determin- 
ing “undistributed net income” for the purpose of 
the surtax on undistributed profits, is in effect limited 
so as not to exceed (1) the amount by which the 
dividends paid have reduced the earnings or profits 
available for taxable dividends, nor (2) the amount 
subject to tax in the hands of the shareholders. Thus 
in the case of dividends paid in kind the dividends 
paid credit is the adjusted basis of the property in 
the hands of the corporation at the time of the pay- 
ment, or the fair market value of the property at the 





July, 1936 


time of the payment, whichever is lower. In the 
case of dividends paid in obligations of the corpo- 
ration, the dividends paid credit is the face value of 
the obligations, or their fair market value at the 
time of payment, whichever is lower. If the fair 
market value is lower, then the excess of the amount 
for which the obligations are redeemed, over such 
fair market value, to the extent to which such excess 
is not allowable as a deduction in computing net 
income for any taxable year, is treated as a dividend 
paid in the year of redemption. 


Thus, suppose a corporation declared a dividend 
of $90,000, payable in its 6 per cent 15-year debenture 
bonds at 90. Debenture bonds of a total face value 
of $100,000 are, in consequence, issued in payment of 
the dividend. Assume now that the fair market 
value of the bonds when issued is 80. In the year 
of issue only $80,000 will be allowed as the dividends 
paid credit. If the bonds are paid at maturity at 
face value, then in the year of such payment there 
will be treated as a dividend paid, the other $20,000, 
reduced, however, by the extent to which such 
$20,000 may have been used as a deduction in com- 
puting net income. 


The relation of the dividends paid credit to the 
amount by which the dividends paid have reduced 
the earnings or profits available for taxable dividends 
is further seen in the subsection providing that in 
the case of distributions in liquidation, the part of 
such distribution which is properly chargeable to the 
earnings or profits accumulated after February 28, 
1913, shall be treated as a dividend paid for the pur- 
pose of the dividends paid credit. That reijation is 
also seen in the subsection providing for a two-year 
dividend carry-over in computing the dividends paid 
credit, in much the same fashion as the now extinct 
net-loss carry-over. 

The limitation of the dividends paid credit to the 
amount subject to tax in the hands of the share- 
holders is further seen in the subsection providing 
that in the case of dividends payable in stock or stock 
rights, and taxable as a dividend in the hands of 
the shareholders, the amount of the dividends paid 
credit is the fair market value of the stock or stock 
rights at the time of payment. If a dividend (including 
stock dividends and stock rights) is nontaxable in 
the hands of the shareholders, then no dividends paid 
credit is allowed with respect to it. 

In order to prevent the preferential distribution 
of dividends to stockholders in the low brackets, it 
is provided that no dividends paid credit will be 
allowed with respect to any distribution which is 
not strictly pro rata among shares of the same class. 
Were it not for this provision it would be simple in 
many a close corporation to manipulate the dividend 
payments so as to spread them out in the low 
brackets. What will probably occur instead is revi- 
sion of ownership distribution.—Sec. 27. 

It is to be observed that the dividends paid credit 
is not affected by the method of accounting. The 
credit is based upon the amount of dividends actu- 
ally paid. Dividends declared, but not paid before 
the close of the taxable year, cannot be deducted. 
—Sec. 43. 

The credit allowed in determining undistributed 
net income, for the amount by which the payment 
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of dividends is restricted by contract, is available 
under either of two types of contracts. The one is a 
contract prohibiting to a specified extent the payment 
of dividends; the other, a contract requiring the 
payment of a specified portion of earnings in dis- 
charge of a debt, or the setting aside of a specified 
portion of earnings for discharge of a debt. As to 
either type of contract it must be a written contract 
executed prior to May 1, 1936. As to the second 
type of contract, providing for the use of earnings 
in discharge of a debt, the debt must have been in- 
curred prior to May 1, 1936. No duplication is per- 
mitted as a result of different contracts affecting the 
same earnings.—Sec. 206. 

In determining the amount of the “adjusted net 
income”’ for the purpose of the surtax on undistributed 
profits, in the case of a holding company affiliate as 
defined in section 2 of the Banking Act of 1933, a 
special credit is allowed for the amount of earnings 
or profits devoted during the taxable year to the 
acquisition of readily marketable assets other than 
bank stock in compliance with section 5144 of the 


Revised Statutes.—Secs. 14 (a) (1) (C), 26 (d). 


Surtax on Corporations 
Improperly Accumulating Surplus 


In addition to the normal tax and the surtax on 
undistributed profits which are applicable to corpo- 
rations, Section 102 imposes a surtax on corporations 
improperly accumulating surplus. 

This tax is measured by “retained net income” 
but in order to arrive at that figure it is necessary 
to start with the “special adjusted net income.” 
This term is the net income less the sum of the fol- 
lowing items: 

(a) Federal income, war-profits, and excess-profits 
taxes paid or accrued during the taxable year to the 
extent not allowed as a deduction by Section 23. 
This means that all such taxes except the excess- 
profits tax under Section 106 of the 1935 Act would 
be deductible for this purpose (the excess-profits tax 
under the 1935 Act being deductible in determining 
net income). The surtax on improper accumulations 
of surplus is not deductible in determining special 
adjusted net income; 

(b) Charitable contributions not otherwise allow- 
able as a deduction from gross income; 

(c) Disallowed capital losses ; 

(d) Certain deductions applicable to bank affil- 
iates and national mortgage associations. 

In order to arrive at the retained net income by 
which the tax is measured, there are two deductions 
irom the “special adjusted net income” just de- 
scribed. One of these is a credit for the amount of 
dividends paid during the taxable year; the other is 

the amount of the adjusted net income subject to a 
contract (entered into before May 1, 1936) restrict- 
ing the payment of dividends. 

There are two rate structures—one for corpora- 
tions which are subject to the undistributed profits 
surtax imposed by Section 14, and the other for cor- 
porations which are not subject to that tax. The 
rates for corporations which are subject to the un- 
distributed profits tax are graduated in two brackets, 
but the rate in each bracket is 10 per cent lower than 
in prior law. The new rates are as follows: 
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15 per cent of the amount of retained net income 
not in excess of $100,000, plus 

25 per cent of the amount of retained net income 
in excess of $100,000. 

On corporations which are not subject to the sur- 
tax on undistributed profits, the rates are the same 
as in prior law: 

25 per cent of the amount of retained net income 
not in excess of $100,000, plus 

35 per cent of the amount of retained net income 
in excess of $100,000. 

Section 102 provides that the surtax shall not ap- 
ply if all the shareholders include at the time of 
filing their returns, their entire pro rata shares of 
the retained net income as described above. The 
1936 law, however, imposes an additional limitation, 
namely—that 90 per cent of the retained net income 
must be so included in the gross income of share- 
holders other than corporations. Thus, if the 
retained net income were $100,000 and other corpora- 
tions owned, in the aggregate, 11 per cent of the 
stock in the taxpayer corporation, the pro rata shares 
of stockholders other than corporations would be 
$89,000. Since such sum would be less than 90 per 
cent of the retained net income, the privilege of 
paying the tax on pro rata shares would not be avail- 
able—Sec. 102(d). 

Surtax on Personal Holding Companies 

In addition to the normal tax and surtax on undi- 
vided profits imposed by Title I of the Act, personal 
holding companies are subject, under Section 351, to 
tax at the following rates based upon the ‘ ‘undis- 
tributed adjusted net income” 


First $2,000 | | 8% 
$ 2,000 to $ 100,000 18% 
100,000 to 500,000 ; 28% 
500,000 to 1,000,000 ae 
Over $1,000,000 ..... 48% 


Excluded from the definition ofa personal holding 
company are (a) corporations exempt under Section 
101; banks or trust companies as defined in Section 
104: and life insurance and surety companies.— 
Sec. 351 (b). 

While the tax may be avoided if all the share- 
holders include at the time of filing their returns 
their pro rata shares of the adjusted net income, the 
tax may not be so avoided unless 90 per cent of such 
income is included in the returns of shareholders 
other than corporations.—Sec. 351 (d). 


Returns for Less Than a Year 

Where a corporation, on account of a change in 
accounting period, makes a return for a period of 
less than twelve months, the return is not required 
to be placed on an annual basis under the new law. 
3ecause of the graduation of rates this may mean an 
actual reduction in taxes, though small, where there 
is a change in accounting period.—Sec. 47. 


Mutual Investment Companies 

An additional type of business organization is 
given recognition under the new law. It is called 
a “mutual investment company.” <A corporation 
which comes within the statutory definition of “mu- 
tual investment company” may deduct its dividends 
paid as a credit against net income for the purpose 
ot the normal tax, the credit being allowed other 
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corporations for the purpose of the surtax on undis- 
tributed profits only. However, it does not get the 
benefit of the two-year dividend carry-over. It does 
not get the benefit of the 85 per cent credit for divi- 
dends received which is allowed other corporations 
for normal tax purposes. 

A mutual investment company is defined as any 
corporation (whether chartered or created as an 
investment trust or otherwise) other than a personal 
holding company as defined in Sec. 351, if— 

(A) It is organized for the purpose of, and sub- 
stantially all its business consists of, holding, invest- 
ing, or reinvesting in stock or securities; and 

(PB) At least 95 per cent of its gross income is 
derived from dividends, interest, and gains from 
sales or other disposition of stock or securities ; and 

(C) Less than 30 per cent of its gross income is 
derived from the sale or other disposition of stock 
or securities held for less than six months; and 

(D) An amount not less than 90 per cent of its 
net income is distributed to its shareholders as tax- 
able dividends during the taxable year; and 

(FE) Its shareholders are, upon reasonable notice, 
entitled to redemption of their stock for their pro- 
portionate interests in the corporation’s properties, 
or the cash equivalent thereof less a discount not in 
excess of 3 per cent thereof. 

Despite the above provisions a corporation shall 
not be considered as a mutual investment company 
if, subsequent to a date thirty days after the date 
of the enactment of the Act, at any time during the 
taxable vear 

(A) More than 5 per cent of the gross assets of 
the corporation, taken at cost, was invested in stock 
or securities, or both, of any one corporation, gov- 
ernment, or political subdivision thereof, except in- 
vestments in obligations of the United States or in 
obligations of any corporation organized under gen- 
eral Act of Congress if such corporation is an instru- 
mentality of the United States; or 

(B) It owned more than 10 per cent of the out- 
standing stock or securities, or both, of any one cor- 
poration ; or 

(C) It had any outstanding bonds or indebtedness 
in excess of 10 per cent of its gross assets taken at 
cost: or 

(D) It fails to comply with any rule or regulation 
prescribed by the Commissioner, with the approval 
of the Secretary, for the purpose of ascertaining the 
actual ownership of its outstanding stock.—Secs. 
13(a) (3), 26(b), and 48(e). 


Special Tax Provisions for 
Banks and Insurance Companies 

Banks and trust companies, as defined in the Act, 
life insurance companies, insurance companies other 
than life or mutual, and mutual insurance companies 
other than life are subject to tax on net income at a 
flat rate of 15 per cent instead of the graduated nor- 
mal tax rates applicable to net income of other cor- 
porations. Moreover, such business organizations 
are exempt from the undistributed profits tax. 


Capital Stock Tax and 
Excess Profits Tax 

The capital stock tax imposed by Section 105 of 
the 1935 Act remains in force with clerical amend- 
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ments except that the rate is changed to $1 per 
$1,000 of declared value, instead of the $1.40 rate in 
the 1935 Act. The $1 rate applies to the year ended 
June 30, 1936 and subsequent years.—Sec. 401. 
The excess-profits tax imposed by Section 106, 
1935 Act is retained. That section is amended to 
provide that the income tax and the excess-profits 
tax shall not be deductible in computing the excess- 
profits tax. The corporation is allowed a credit for 
85 per cent of dividends received from corporations 
subject to income tax, as provided in Section 26(b). 


—Sec. 402. 


Foreign Corporation Tax Rates 


The tax rate in case of resident foreign corpora- 
tions is 22 per cent instead of the regular corporation 
normal tax rate. The rate on nonresident foreign 
corporations is 15 per cent, except that in the case 
of dividends the rate is 10 per cent, and in the case 
of a Canadian or Mexican corporation, the rate with 
respect to dividends shall be reduced as may be pro- 
vided by treaty, but not less than 5 per cent. For. 
eign corporations are not subject to the surtax on 
undistributed profits——Sec. 231. 


Limitation of Surtax on Gains from 
Sale of Oil or Gas Properties 


The Act revives, with respect to the sale of oil and 
gas properties, a limitation of surtax on income of 
individuals where the principal value of the property 
has been demonstrated by prospecting or explora- 
tion or discovery work. All of the Acts from 1918 to 
1932, inclusive, contained such a limitation which 
applied to the sale of mines as well as oil and gas 
properties, but it was dropped by the 1934 Act. Un- 
der the 1918 Act the surtax attributable to such sales 
was limited to 20 per cent of the selling price of the 
property. Under the 1921 Act the 20 per cent limi- 
tation was continued for the year 1921 and was 
changed to 16 per cent for succeeding years. The 16 
per cent limitation was continued throughout the 
following Acts until it was dropped altogether by 
the 1934 Act. As revived in the 1936 Act the limita- 
tion pertains only to oil and gas properties, and is 
30 per cent of the selling price of the properties, in- 
stead of 16 per cent. 

In applying the limitation, following Article 511 
of Regulations 77, the surtax is first computed in the 
ordinary way, including in income the net income 
from the sale of the oil and gas properties. Then the 
ratio of such net income to the taxpayer’s total net 
income, is applied to the surtax thus computed to 
determine the part of the surtax attributable to the 
sale of oil and gas properties. If such part of the 
surtax exceeds 30 per cent of the selling: price of the 
gas and oil properties, then the surtax is reduced 
by the amount of the excess. The limitation applies 
only to the surtax rates on individuals.—Sec. 105. 


Computation of Net Income 


Corporation Deduction for Excess-Profits Taxes 

In determining net income under prior Acts no de- 
duction was allowed for excess-profits taxes paid or 
accrued during the taxable vear. Under the 1936 
Act, however, the amount of excess-profits tax paid 
or accrued under the Revenue Act of 1935 (as 
amended) is deductible in computing net income of 
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a corporation for the purpose of both the normal 
tax and the surtax on undistributed profits—Sec. 
23(c)(1). 

No complication in computing the excess-profits 
tax itself results from this, inasmuch as net income 
for the purpose of that tax is computed without de- 
duction of either income or excess-profits taxes.— 


Sec. 402. 


Gain or Loss on Liquidation of 
a Subsidiary Corporation 


The 1934 Act as amended provided that no gain 
or loss shall be recognized on receipt, in the pre- 
scribed type of liquidation, by a corporation of prop- 
erty other than money. In the new law, the 
italicized phrase has been omitted. This probably 
may be construed as including money within the term 
“property” and as extending the exemption to in- 
clude money as well as other property received. 
Under the prior law, the benefit of the liquidation 
provisions was not applicable if any distribution was 
made before August 30, 1935 (the date of the enact- 
ment of the 1935 Act which added this provision to 
the 1934 Act). Under the new law, the provision 
will not apply if any such distribution was made 
before the first day of the first taxable year of the 
corporation beginning after December 31, 1935. 


Thus, if liquidations commenced in 1935, after the 
passage of the 1935 Act and on or before December 
31, 1935, they do not come within the provisions of 
this subsection. The 1934 Act, as amended, required 
that in case of a series of liquidation distributions, 
the liquidation must be completed within a time 
specified in the plan of liquidation, but not more 
than five years from the close of the taxable year 
during which the first of the series of distributions 
under the plan was made. The new law cuts this 
period to three years from the close of the taxable 
year during which is made the first of the series of 
distributions under the plan, but does not limit the 
period to any shorter period that might be stated in 
the plan. Again, while the 1934 Act, as amended, 
required that the parent corporation had control of 
the subsidiary involved on August 30, 1935 and at 
all times thereafter, the new law merely requires 
that control exist at the time of the adoption of the 
plan of liquidation and at all times thereafter. 


For the purpose of this provision, a distribution is 
considered to be in complete liquidation only if the 
following requirements are complied with: (A) the 
corporation receiving such property was, on the day 
of the adoption of the plan of liquidation, and has 
continued to be at all times until the receipt of 
the property, the owner of the stock (in such other 
corporation) possessing at least 80 per cent of the 
total combined voting power of all classes of stock 
entitled to vote and at least 80 per cent of the total 
number of shares of all other classes of stock (ex- 
cept non-voting stock which is limited and preferred 
as to dividends), and was at no time on or after the 
date of the adoption of the plan of liquidation and 
until receipt of the property the owner of a greater 
percentage of any class of stock than the percentage 
of such class owned at the time of the receipt of the 
property; and (B) the distribution is in complete 


THE REVENUE ACT OF 1936 403 





cancellation or redemption of all its stock and the 
transfer of all the property occurs within the tax- 
able year; or (C) the distribution is one of a series 
of distributions in complete cancellation or redemp- 
tion of all the stock in accordance with a plan of 
liquidation to be completed within the three-year 
period above described. State law is not controlling 
in determining what is a liquidation or distribution. 
—Sec. 112(b) (6). 

A new subdivision is added to specify that in the 
case of property received in a liquidation under the 
provisions of Section 112(b)(6), the basis shall be 
the same as it would be in the hands of the trans- 
feror—Sec. 113(a) (15). 

The definition of “control” in connection with the 
section relating to recognition of gain or loss (Sec. 
112), has been changed to make it clear that “voting 
stock” as used in Section 112(h) means the number 
of votes which the stock carries and not the number 
of shares of the voting stock. Thus, “control” means 
ownership of stock possessing at least 80 per cent of 
the total combined voting power of all classes of stock 
entitled to vote and the requirement of ownership of 
at least 80 per cent of the total number of shares of 
all other classes of stock is retained.—Sec. 112(h). 


Basis of Corporation Property 
Acquired in Liquidation 


Section 113(a)(7) of the 1934 Act provided that if 
property was acquired after December 31, 1917, by 
a corporation in connection with a reorganization 
and immediately after the transfer an interest or con- 
trol in such property of 50 per centum or more re- 
mained in the same persons or any of them, then the 
basis should be the same as it would be in the hands 
of the transferor, increased in the amount of gain or 
decreased in the amount of loss recognized to the 
transferor. This meant that if an interest of less 
than 50 per cent remained in the same persons the 
corporation got a stepped-up basis for the property 
acquired. The new law omits the foregoing italicized 
provision. This means that in any reorganiza- 
tion regardless of the percentage of control remain- 
ing in the same persons, the basis of the transferor 
follows through and no stepped-up basis is obtained 
except insofar as affected by recognition of gain or 
loss under the law applicable to the year in which 
the transfer was made.—Sec. 113(a) (7). 


Basis Established by 1934 Act 


If property was acquired after February 28, 1913, 
in any taxable year beginning prior to January 1, 
1936, and the basis of such property for the purposes 
of the Revenue Act of 1934, was prescribed by Sec- 
tion 113(a)(6), (tax-free exchanges), 113(a)(7) 
(transfers to controlled corporations), 113(a)(8) 
(property acquired by issuance of stock or as paid- 
in surplus), then the basis shall be the same as the 
basis prescribed in those sections of the 1934 Act.— 
Sec. 113(a) (16). 


Distributions by Corporations 


Section 115(a) of the Act defines the term “‘divi- 
dends” in order to determine what are dividends in 
the hands of the recipient stockholder, as well as in 
the hands of the paying corporation for the purpose 
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of determining the dividends paid credit in Section 
27 for the undivided profits surtax. It makes one 
important change in providing that the term “divi- 
dends” includes any distribution by a corporation 
to its shareholders out of the earnings or profits of 
the taxable year (computed as of the close of the 
taxable year without diminution by reason of any 
distributions made during the taxable year), without 
regard to the amount of the earnings and profits at 
the time the distribution was made. Under the 1934 
Act and all prior Acts, the current year’s earnings 
were required to make up prior years’ deficits before 
the earnings could be distributed as taxable divi- 
dends. U nder the new law, if there is an operating 
deficit at the beginning of the year, dividends may 
be paid in an amount not in excess of the profits of 
the entire current taxable year, and such dividends 
constitute taxable income to the shareholders and a 
dividends paid credit to the corporation. In sucha 
case, it is not necessary to determine the amount of 
available ‘arnings and profits of the current taxable 
year up to the time of dividend payment.—Sec. 115(a). 


Prior law denied to taxpayers the right to apply 
the capital gain holding period percentages in the 
case of gains from liquidation distributions, though 
requiring the holding period percentages to be ap- 
plied in the case of losses from such distributions. 
(The capital gain holding period percentages apply 
to all taxpayers except corporations.) Under the 
new law, the holding period percentages may be ap- 
plied to gains from distributions in complete liqui- 
dation. “Complete liquidation” is defined to include 
any one of a series of distributions made by a cor- 
poration in complete cancellation or redemption of 
all of its stock in accordance with a bona fide plan 
of liquidation under which the transfer of the prop- 
erty under the liquidation is to be completed within 
a time specified in the plan, such time not to exceed 
two years from the close of the taxable year during 
which the first of the distributions under the plan is 
made. Partial liquidation distributions are taxed 
100 per cent on the gain therefrom. Partial liquida- 
tions (as distinguished from complete liquidations 
as above described) are distributions by a corpora- 
tion in complete cancellation of part of its stock, or 
a series of distributions in complete liquidation re- 
ee more than two years from the close of the 
taxable year for completion —Sec. 115(c). 


The 1934 Act and prior Acts stated, briefly : “A 
stock dividend shall not be subject to tax.” The 
1936 Act provides in effect that a distribution made 
by a corporation to its shareholders in its stock or 
in rights to acquire its stock is a taxable dividend 
unless such distribution can not be taxed under the 
Sixteenth Amendment to the Constitution. In EFis- 
ner v. Macomber, 252 U. S. 189, the Supreme Court 
held that a dividend paid by a corporation on its com- 
mon stock by issuing to its stockholders additional 
common stock was not income within the meaning 
of the Sixteenth Amendment, and therefore not tax- 
able. In Koshland v. Helvering, 56 S. Ct. 767, the Su- 
preme Court held that where preferred stockholders 
receive a dividend in common stock, they receive 
income which may be taxed under the Sixteenth 
Amendment. 
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As for distribution of rights to acquire the distrib- 
uting corporation’s stock, it has been consistently 
held, under all the recent Revenue Acts, that the re- 
ceipt by stockholders of rights to subscribe to more 
stock in their corporation does not represent taxable 
income, following the Supreme Court decision in 
Miles v. Safe Deposit & Trust Co., 259 U. S. 247. It 
follows, from that decision, that rights to subscribe 
to the same class of stock as that with respect to 
which the rights were issued are not taxable income 
under the Sixteenth Amendment. Whether rights 
to subscribe to stock of a different class than that in 
respect of which the rights are issued can be taxed 
has not been definitely settled, although such rights 
have not been taxed in the past. It would seem also 
that under the new law rights to subscribe to bonds 
and rights to subscribe to stock of another corpora- 
tion might be taxed, although the Board of Tax Ap- 
peals has held both such classes of rights nontaxable 
under prior law. 


The new law makes it clear that it taxes even 
such stock dividends and stock rights which would 
otherwise be exempt under the Sixteenth Amend- 
ment if the shareholder has an election to receive 
either (A) such stock dividend or stock right or (B) 
money or any other property (including in such 
other property a taxable stock dividend or taxable 
stock right).—Sec. 115(f). 

The new law unequivocally provides that the dis- 
tribution by a corporation to its shareholders of its 
stock or securities, or stock or securities in another 
corporation, shall not be considered a distribution of 
earnings or profits, and therefore, shall not reduce 
the amount of earnings and profits available for fu- 
ture distribution—(a) if no gain to the distributee 
from the receipt of such stocks or securities was 
recognized by the law in effect when the distribution 
was made, or (b) if the distribution was not subject 
to tax in the hands of the distributee because it was 
not income within the meaning of the Sixteenth 
Amendment to the Constitution or because exempt 
to him under Section 115(f) of the 1934 Act or a 
corresponding provision of prior Acts (relating to 
stock dividends). The above principle applies to 
distributions whenever made, whether before or 
after January 1, 1936, and includes distributions of 
rights to acquire stocks or securities as well as dis- 
tributions of stocks or securities. 

The condition in (a), above, refers to a provision 
which was in Section 112(g) of the 1932 Act (and 
corresponding sections of prior Acts as far back as 
the 1924 Act) but was omitted in the later Acts. 
This provision was that no income was realized 
by a stockholder in a corporation, a party to a reor- 
ganization, from the receipt from such corporation 
of its stock or securities, or of stock or securities in 
another corporation, a party to the reorganization, 
without the surrender by the stockholder of any of 
his shares in the distributing corporation. The con- 
dition in (b), in the paragraph above, relates to a 
provision in the 1934 Act and all Acts as far back as 
the 1921 Act, which specifically stated that a stock 
dividend was not subject to the tax, without defining 
the term “stock dividend.” The term “stock divi- 


(Continued on page 440.) 
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LAWRENCE R. 
BLOOMENTHAL 


Attorney at Law, Chicago, 
outlines intricacies in- 
volved in obtaining 


Tax Refunds in 


Illinois 


S TAXES have increased during recent years, 
A the legal profession has given much attention 
to means and methods of safeguarding its 
clients from illegal or excessive tax levies. Although 
it is commonly known that in certain instances pay- 
ments of excessive or illegal taxes may be recovered, 
yet there has been but little discussion of the tech- 
nical problems involved. 


Since there is considerable variance in the court 
decisions and statutes of the different states on this 
subject, the present discussion will deal only with 
the tax refund situation as it exists in II]linois. 


General Refund Rule 


HE courts in Illinois have always followed the 

general common law rule that in the absence of 
express statutory authority, neither the state, the 
counties nor any other governmental body can re- 
fund taxes which have already been paid, merely 
because the law under which they were assessed was 
later declared invalid. A voluntary payment by the 
taxpayer waives any technical irregularities in the 
mode of assessing the tax so long as his property was 
in some way subject to taxation.? Thus, taxes paid 
on the basis of an informal or irregular assessment, 
as a general rule, cannot be recovered by the tax- 
payer. 

In most cases a voluntary payment of taxes can- 
not be recovered by a taxpayer. There are certain 
statutory exceptions to this rule which will be men- 
tioned later. At common law, a payment of taxes is 
regarded as voluntary if made under a mistaken be- 
lief that a tax law is valid. Therefore, if a tax- 


! Davis v. Board of Education (1926), 323 Ill. 281. 
_* Le Fevre v. County of Lee (1933), 353 Ill. 30; Yates v. Royal Ins. 
Co. (1902), 200 Til. 202. 


payer makes no effort to investigate the situation - 
or to contest his liability for the tax in question, no 
recovery will be allowed him unless there is definite 
proof of fraud or duress. If tax payments are made 
without any question or investigation of their validity, 
they cannot be recovered even though it subse- 
quently appears that the taxpayer was actually under 
no legal obligation to pay and the collector had no 
legal right to receive the money.’ 


If an illegal tax is paid merely because the tax- 
payer is fearful that nonpayment will cause the 
authorities to impose upon him the penalties pro- 
vided in a supposedly valid law, but no actual at- 
tempt to enforce these penalties was ever made, the 
payments are considered voluntary and cannot be 
recovered.* 

In the case of Yates v. Royal Insurance Company,’ 
a state law requiring foreign insurance companies to 
pay certain taxes as a condition precedent to their 
right to continue doing business in Illinois was de- 
clared invalid after the plaintiff company had paid 
these taxes without any protest or reservation of 
right to contest their liability. The Court held that 
these payments were made voluntarily and were not 
subject to recovery. It was brought out that the 
Superintendent of Insurance had sent a form letter 
to all such insurance companies doing business in 
Illinois enclosing a copy of this tax law, advising 
compliance with its provisions and threatening to 
enforce penalties for nonpayment of the tax. The 
plaintiff received one of these letters, but admitted 
that their payments were not made because of these 
threats, but because of a belief that the law was valid. 
Since a mistaken belief in the validity of a tax law does 
not amount to coercion or compulsion, no recovery 
was allowed. The Court also ruled that form letters 
from tax officials advising compliance with a tax 
law and threatening to enforce penalties for non- 
compliance do not constitute duress or coercion. 

On the other hand, money paid under duress can 
always be recovered by the taxpayer through court 
action upon proof of the facts. The payment of 
taxes is regarded as compulsory and made under 
duress whenever it is proved that so much pressure 
was brought to bear upon the taxpayer by the tax- 
collecting authorities that there was an actual inter- 
ference with the free and voluntary enjoyment of his 
rights of person or property.’ 


In the case of Bradford v. City of Chicago, supra, a 
taxpayer paid a special assessment tax warrant 
which authorized the collector to make an immediate 
levy and sale of the taxpayer’s personal property if 
payment was refused. Later, the law under which 
the tax was levied was declared invalid, and there- 
upon the taxpayer sued the City of Chicago to re- 
cover the amount of his tax payment, claiming it was 
made under duress. A recovery was allowed by the 
Court on the ground that when an illegal demand is 

made and the taxpayer can save his property from 
immediate seizure only by prompt payment of such 
a demand, the payment is made involuntarily and 
under duress, and may be recovered. 





3 School of Domestic Arts v. Harding, (1928), 331 Ill. 330. 

4 Richardson Lubricating Co. v. Kinney (1929), 337 Ill. 122. 

5200 Ill. 202 (1902). 

° Bradford v. City of Chicago (1861), 25 Ill. 441. 

7 School of f Nidten f~ A Arts v. Harding (1928), 331 Tll. 330; Board of 
Supervisors v. Manny (1870), 56 Tll. 160. 
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Exceptions to General Rule 


YHERE are certain statutory exceptions to the 
‘| general rule prohibiting recovery of voluntary 
tax payments. The problems arising under these 
exceptions are too complicated to be discussed in 
an article outlining the general principles gov erning 
tax refund problems. For this reason the various 
statutory provisions will merely be given brief men- 
tion. 


Payments of real estate or personal property taxes 
may be refunded by order of the County Court upon 
proper proof of the facts without regard to the rule 
of voluntary payment in the following four instances: 

(1) When taxes are paid under protest ;* 

(2) When any real or personal property is twice 
assessed for the same year®; 

(3) When any real or personal property is assessed 
before it becomes taxable’ ; 

(4) When taxes on the same property have been 
paid more than once for the same year by different 
claimants." 


Assessments of Doubtful Validity 


HOULD there be any doubt in the mind of the 
taxpayer as to the validity of any tax law, he can 
refuse to pay the tax and bring about a test of its 
validity by legally opposing any attempts by the au- 
thorities to collect the tax or to enforce penalties 
for non-payment. Failure to test the validity of the 
law implies that the payment was made voluntarily, 
and therefore it cannot be recovered, even though 
subsequently the law in question is declared void. 
The payment of illegal taxes to prevent sale of 
the taxpayer’s property for delinquent taxes or to 
prevent a default from occurring under a mortgage 
which requires prompt payment of taxes is held to 
be voluntary and not made under duress. The 
nature of tax sales is such that one of the essential 
elements of duress is lacking, namely, an interference 
with the free and voluntary enjoyment of the tax- 
payer’s rights in his person or property. The pur- 
chaser at a tax sale merely acquires a “certificate of 
purchase” but does not get title to the property by a 
tax deed until after two years have elapsed from 
the date of the sale."* Furthermore, the tax sale may 
be attacked even after a tax deed has been issued 
at the expiration of the two year redemption period 
if the owner is able to prove at that time that the 
taxes for which the property was sold were illegal." 
The owner’s right to attack a tax sale is not af- 
fected because he fails to appear in the County Court 
and object to the collector’s application for judg- 
ment and order of sale, and thus permits a judgment 
of sale to be obtained by default.™ 





119, 185. 

® Til. State Bar Stat. (1935), Ch. 120, Sec. 283; ] 
119, 289. 

10 Tbid. 

" Tbid, 

Swanston v. Ijems (1872), 63 Ill. 163. 

'Tllinois State Bar Statutes, Ch. 120, Sec. 235 
Ann. 119.240 and 119.231. 

4 Drake v. Ogden (1889), 128 Ill. 603, 21 NE 511; Illinois State Bat 
Statutes, Ch. 120, Sec. 240; Jones Ill. Stat., Ann. 119.245, 

5 Gage v. Goudy, 141 Il, 215, 30 N. E. 320. 





S Ill. State Bar Stat. (1935), Ch. 120, Sec. 180; Jones Ill. Stat., Ann. 


Jones Ill. Stat., Ann. 


235; Jones Ill. Statutes, 
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The fact that a taxpayer pays illegal taxes in order 
to avoid the danger of losing his property through 
foreclosure of a mortgage which provides that a tax 
sale constitutes a default giving the mortgagee the 
right to foreclose at once does not alter the rule that 
payments made to avoid a tax sale are voluntary and 
are not recoverable.” 

The pressure which is exerted on the taxpayer by 
such fears of losing his property is not recognized by 
the courts as duress or coercion. 


Payments Under Protest 


RIOR to 1933, the payment of taxes under pro- 
test had no effect whatsoever, except in cases of 
payment under duress. Ordinarily, it did not pre- 
serve any right to attack the assessment on which 
the tax was based, nor did it entitle the taxpayer to 
a refund if the tax was later declared illegal.7 But 
in 1933, the Legislature amended Sections 162 and 
191 of the Revenue Act dealing respectively with the 
payment of taxes and the filing of tax objections in 
the County Court. These sections as amended now 
provide that any taxpayer desiring to contest the 
validity of any tax may pay under protest all or 
any part of the tax for which he is liable."*® 


However, even if 75 per cent or any amount less than 
all of the taxes levied are paid under protest, the un- 
paid balance is still considered delinquent. If the 
taxpayer does not follow up the protest by filing an 
objection in the County Court at the proper time, 
his property may still be sold for taxes. If taxes are 
paid in full under protest, the collector is required 
to file a transcript of the tax payment record along 
with the regular list of delinquent taxes and the 
County Court considers any objections filed in such 
cases in the same manner as it considers objections 
filed in cases where there is an unpaid balance. 

Since all taxes paid under protest are considered 
as delinquent if less than the full tax has been paid, 
an objection must be filed in the County Court 
when the County Collector files his list of delinquent 
taxes and applies for judgment and order of sale 
against the properties liable for delinquent taxes. 
Even if the tax has been paid in full under protest, 
no relief will be granted on the basis of this protest 
unless such an objection is filed. Section 191 of the 
Revenue Act *° requires that at least 75 per cent of 
all taxes to which objection is made must be paid 
under protest before the taxpayer shall be permitted 
to file any objection to the County Court proceedings 
for judgment and sale. 

The recent case of People v. Orrington Company *' 
involved the interpretation of the 1933 amendments 
to the law. It was held by the Supreme Court that 
tax refunds can now be granted by the County Court 
in any case where the tax to which objection has 
been. made has been declared void after being paid 
under protest. 





16 School of Domestic Arts v. Harding (1928), 331 Ill. 330. 
1% People v. Orrington Co. (1935), 360 Ill. 289. 
18 Tll. State Bar. Stat. (1935), Ch. 120, Sec. 180 and Sec. 209. 
19 111. State Bar Statutes (1935), Ch. 120, Sec. 180 (Section 162 of the 
Revenue Act of 1872). 
* Ill. State Bar Statutes (1935), Ch. 120, Sec. 209. 
1 360 Til. 289 (1935). 
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The Orrington case is the only one in which the 
refund provisions of Section 191 of the Revenue Act 
as amended, have been considered. In this case, the 
Assessor of Cook County, in assessing the land on 
which the Orrington Hotel of Evanston, IIL, is built, 
charged the property with back taxes for several 
previous years, claiming that the land had erroneously 
been omitted from taxation during these years. The 
back taxes were added to the current tax bill under 
the authority of Sections 276 and 277 of the Revenue 
Act of 1872.2? The owner paid 75 per cent of the total 
tax bill under protest, specifying in writing the par- 
ticular ground of objection. An objection was later 
filed in the County Court which stated that the 
Orrington Hotel Company was not liable for the 
additional back taxes because the property had been 
under different ownership during the years when 
the taxes should have been assessed. Section 278 
of the Revenue Act of 1872 2" was cited in support 
of the contention. This section provides that— 

No such charge for tax and interest for previous years 
(as provided for in Sections 276 and 277) shall be made 
against any property prior to the date of ownership of the 
person owning such property at the time the liability for 
such omitted tax was first ascertained 
The County Court sustained the objection, but re- 
fused to grant a refund of the excessive amount of 
money paid under protest. On appeal, the Supreme 
Court reversed this ruling and ordered the refund 
to be made. Section 191 was thereby given a liberal 
construction. The argument of the County Court 
that Section 191 applied only to rate reduction cases 
was dismissed with scant consideration. 

The decision in the Orrington case works practical 
justice and probably carries out the intention of the 
Legislature, but it ignores the plain words of Sec- 
tions 162 and 191. Both sections have clauses au- 
thorizing refunds. The refund clause of Section 162, 
as amended, reads as follows: 

. When the taxpayer appears and files objections, the 
courts shall hear and determine the matter according to 
the right of the case and enter judgment for any part of 
the taxes, or order a refund of any part of the taxes so 
paid under protest. Refunds shall be made by the 
Collector in accordance with the final order of the Court, 
and the amount of such refund shall be deducted from the 
taxes of the taxing bodies whose taxes were adjudged illegal, 
in the same or a subsequent year. (Italics supplied.) 
Section 162 also provides that the distribution of tax 
collections among various taxing bodies shall not 
be delayed or affected in any way by payments under 
protest, but that the Collector shall deduct the amount 
of any refunds ordered by the court “from the taxes 
of any taxing body for any year held illegal by the final 
order of a court, and use the amount deducted to 
equalize the distribution.” (Italics supplied.) There 
is only one mention of refunds in Section 191 and 
that occurs in the portion conferring authority on 
the County Court to hear and determine tax ob- 
jections in a summary manner without pleadings. 
If the Court finds that any objector who has paid 
taxes under protest is entitled to a refund “of the 
amount, or any part thereof, so paid under protest” 
it is required to enter judgment accordingly. 





2 Ill. State Bar Statutes (1935), Secs. 291, 292. 
“2a Ill. State Bar Statutes (1935), Sec. 293. 
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Thus it is clear that the full authority of the 
County Court to grant refunds of taxes paid under 
protest is contained in Sections 162 and 191. It is 
apparent also that there must have been some reason 
for specifically authorizing the deduction of “illegal” 
taxes from the subsequent distributions of tax col- 
lections to the various taxing bodies entitled to 
receive the same. The Legislature may have in- 
tended to use the word “illegal” in the sense that all 
taxes found to be void or excessive for any reason 
are levied without authority of law and are, there- 
fore, illegal. If such a meaning was intended it 
would have been easy to include a clause defining 
“illegal taxes” in that way. 

In its present form, Section 162 apparently applies 
only to rate cases and does not authorize refunds 
of taxes paid under protest in all cases where such 
taxes are declared void for any reason. A clarify- 
ing amendment should be made, in view of the Su- 
preme Court’s decision in the Orrington case. 


Judicial Review of Assessments 


HE courts generally hold that they are without 
power to assess or reassess property for taxation 
purposes and have a great reluctance toward review- 
ing the acts of the tax-assessing officials. Neverthe- 
less, a court of equity will set aside an assessment 
if the taxpayer can show that the assessing officials 
acted dishonestly or with intent to defraud him in 
fixing the value of his property, or if the assessment 
is so grossly excessive as to amount to fraud. A 
claim that the assessed valuation of property is 
“excessive” or “too high” does not present sufficient 
legal justification to warrant a restraining order 
against the collection of the supposedly illegal taxes.” 
Neither will a claim of “excessive” assessment sus- 
tain any legal action to recover taxes already paid.” 
Whenever a taxpayer seeks to enjoin the collec- 
tion of taxes or to recover taxes already paid be- 
cause of an alleged fraudulent or grossly excessive 
assessment, the complainant must show that he “te 
diligently pursued all of the remedies against illegal 
or excessive assessments provided by the statutes on 
taxation.2* Diligent pursuit of these statutory 
remedies can be proved by showing that a proper 
form of complaint was filed at the appointed time 
with the Board of Assessors (Assessor of Cook 
County) or with the Board of Review (now the 
Board of Appeals in Cook County) for correction of 
an alleged overassessment and that such complaint 
pointed out the particular errors causing the mistake. 
Even when such a complaint has been filed, proper 
diligence is not shown unless the errors relied on as 
grounds for enjoining collection of the tax were also 
set forth in the complaint. This requirement of 
diligence is not waived merely because the Board 
of Review refused to act on a complaint or refused 
to grant a hearing to the complainant. A mandamus 
suit to compel performance of official duties is the 
only proper remedy when such situations arise. 


2 People vw. Norton (1934), 358 Ill. 272. 

*% Kinderman v. Harding (1931), 343 Ill. 237; People v. Beemsterboer 
(1934), 356 Illinois 432. 

2% Otis v. People (1902), 196 Ill. 542. 

26 Kinderman v. Harding (1931), 343 Ill. 237. 
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Failure to make use of this remedy constitutes a lack 
of diligence on the part of the taxpayer.?? The 
County Board has no legal power to change or 
waive this requirement of diligence. 


Responsibility of Taxpayer 


N THE case of People v. Beemsterboer, supra, there 

was introduced in evidence a resolution passed by 
the County Board of Cook County reciting that more 
than 40,000 objections had been filed to the general 
taxes for certain years, and that the Board of Review 
previously had refused to grant relief in any of 
these cases and, therefore, objections to the collec- 
tion of taxes for these years could be filed in the 
County Court without the necessity of proving that 
the objectors had mandamused the Board of Review. 
This resolution was held invalid and to have no 
effect on the usual rule that the burden is always 
on the taxpayer to prove diligence when he seeks 
relief from illegal or excessive taxation. 

The lack of this necessary diligence is never 
excusable unless the complainant can show he was 
prevented from pursuing the usual statutory reme- 
dies by reason of fraud, accident or mistake.** 

Where fraudulent over-valuation is charged, not 
only must the taxpayer show proper diligence in 
pursuing the statutory remedies against excessive 
valuations, but it must also be shown by clear and 
convincing evidence that the assessing officials acted 
with intent to defraud him or that the over-valuation 
is so excessive as to be of itself evidence of fraud. 
This same rule applies in all cases of alleged fraudu- 
lent over-valuation, regardless of the method of at- 
tack used by the taxpayer. It has been applied to 
cases where relief was sought by an injunction to 
restrain collection of taxes (Kinderman v. Harding, 
supra); or by an objection to the proceedings in the 
County Court for an order of judgment and sale of 
property for delinquent taxes (People v. Beemster- 
boer, supra) ; or by an action in assumpsit for money 
had and received to recover taxes already paid.” 
Fraudulently excessive valuation is not proved by 
showing a comparatively small difference between 
the valuation claimed by the taxpayer and that fixed 
by the assessor for taxation purposes. For instance 
where fraudulent over-assessment of a large apart- 
ment building was charged and the evidence given 
by expert appraisers showed that the valuation com- 
puted by the assessor was $14,000 more than the 
valuation admitted by the taxpayer, but that half of 
this excessive amount was due to a mistake on the 
part of the assessor and his staff in computing the 
area of the improvements on the basis of a larger 
number of cubic feet than were shown by the correct 
measurements of the building, it was held that this 
over-valuation was so slight in comparison with the 


total valuation of the property that it did not prove 
a fraudulent over-valuation in itself.*° 


3° 6922 Jeffery Apartment Building Corp. v. Harding (1932), 347 I] 
336, 


22 6922 Jeffery Apartment Bldg. ( orp. v. Harding (1932), 347 Ill. 336 
* Otis v. People (1902), 196 Tl. 542. as 
® Kinderman v. Harding, supra. 
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Review of Assessor’s Mistakes 


F THE technical work of the assessor or his sub- 
I ordinates, such as measuring property and com- 
puting the area thereof, results in over-valuation, the 
taxpayer cannot secure revision or correction of the 
mistake by any court action. Mistakes of measure- 
ment are held to be errors of judgment on the part 
of the assessor which can be reviewed or corrected 
only by the assessor, and not by the courts.*? The 
Board of Review (Board of Appeals in Cook 
County) according to some opinions, has no power 
to review or correct the assessor’s mistakes of judg- 
ment except in a quadrennial year. However, the 
Board of Appeals in Cook County has assumed such 
power in nonquadrennial years, and a controversy 
is now raging between its members and the Asses- 
sor of Cook County, who refuses to recognize this 
assumption of power, and also refuses to change his 
records in conformity with their rulings. The merits 
of this argument will not be settled, probably, until 
the Supreme Court of Illinois passes on the question. 

While the opinion of the Court in which an at- 
tempt is made to review a supposedly fraudulent 
over-assessment may differ greatly from that of the 
assessor as to what is the correct valuation to be 
placed on a particular piece of property, neverthe 
less this difference in opinion is held not to be suf- 
ficient justification for reviewing or setting aside 
the assessment. The taxpayer must still prove his 
contentions as to fraud before being entitled to any 
relief. 


Refunds Under State Tax 
Commission Assessments 


HEN an assessment is made by the State Tax 

Commission and is later appealed to the Circuit 
Court, the taxpayers affected by this assessment are 
not relieved of their obligation to pay the taxes 
extended against it. Should such an assignment 
later be set aside or reduced, any person or corpora 
tion who has paid such erroneous taxes is entitled 
to a refund.*? 

The procedure for obtaining refunds of taxes paid 
under an illegal or excessive assessment by the State 
Tax Commission is governed by Section ‘268 of the 
Revenue Act of 1872, as amended. The petition for 
a refund, to be filed in County Court, must set forth 
the facts which are the basis of the claim. 

The requirement that refund proceedings under 
Section 11 of the State Tax Commission Act of 
1919 shall be governed by Section 268 raises the 
interesting question as to whether the substantive 
right of recovery of taxes given to the taxpayer by 
the State Tax Commission Act is limited by Sec- 
tion 268 only to cases which come within the terms 
of the latter statute or whether the reference to Sec- 
tion 268 is merely a procedural requirement. The 
language used in Section 11 of the State Tax Com- 

(Continued on page 448.) 


1 Hettler Lumber Co. v. County of Cook (1929), 336 Ill. 645. 


82111. State Bar Stat. (1935), Ch. 120, Sec. 116; Jones Ill. Stat., Ann. 
119.114, 
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Social and Economic 
Implications of Our 


Public Finances 


What is overlooked by limiting interest 
in taxes to their revenue aspects? 


By MERLIN H. HUNTER* 


N MY work in the field of public finance | have 

had occasion to come into contact with many 

rather distinct types of individuals and groups 
of individuals. I have heard pleas made before 
appropriation committees by people interested in the 
extension of a particular governmental function; I 
have been on state commissions, and others, to study 
problems of revenue and expenditures; I have ap- 
peared before committees where particular bills were 
up for consideration; I have made many fine con- 
tacts with business men; and I cherish greatly the 
contacts I have with economists, embryonic econo- 
mists and with some whom I am almost tempted to 
call quasi- or pseudo-economists. 

From the experiences which I have had with these 
groups I have been somewhat reluctantly forced to the 
conclusion that, to a very large extent, individuals 
and groups are motivated in their thinking and in 
their audible expressions by a rather extreme indi- 
vidualism. A few illustrations from a great many 
will indicate why I have come to this conclusion. 
A few years ago the Governor of Illinois asked me 
to attend a hearing before a state commission sitting 
in Chicago. In the course of the hearing I made 
myself known and asked to be heard. The first 
question of the chairman to me, as to the others, 
was, “Whom do you represent?” It seemed incredi- 
ble to him that I should reply that I did not represent 
anyone, that I was there merely to try to be helpful 
in thinking through some of the problems. So he 
still contended that I must represent somebody— 
anything else was absolutely foreign to his expe- 
rience. 

I have talked with legislators as to the desirability 
or undesirability of certain proposed legislation. 
Frequently I have succeeded in getting a final ver- 
dict that, “Yes, you are right; I agree with you; but 
my constituency does not want that, and I am de- 
pendent upon my constituency.” Then I have gone 
through thousands of pages of hearings before the 
Ways and Means Committee and the Senate Finance 
Committee. Here appeared business man after busi- 





* Professor of economics, University of Illinois; address before the 
Mid-West Economics Association, of which Professor Hunter is 
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ness man. Always he wanted some concession 
for his particular business. And what shall I say 
about my colleagues? Sometimes I feel almost like 
the old Quaker who said to his wife, “Sarah, every 
one is queer except thee and me and sometimes I 
think thee art a little queer.” I am sure that a great 
many of these people with whom I have come into 
contact are economically queer; and after some of 
the stuff that some who have been called economists, 
and who call themselves such, have been handing 


out, I am constrained to conclude that they are a 
little queer. 


I do not want to appear to be unduly critical of 
those who advocate that which appears to be for 
their economic interest. My criticism, rather, is that 
many of the positions taken are extremely short- 
sighted. Many of them are in the nature of boom- 
erangs, but the severity of the return effects are not 
realized. In many of the phenomena of our modern 
public finances as well as in other economic phenom- 
ena, we need a Frederic Bastiat to point out not only 
the “seen” but also the “unseen” aspects of our 
economic activities. 


In this commentary I have chosen rather to cover 
some implications of several aspects of our public 
finances, rather than to deal with any one of these 
exhaustively. What I have to say, therefore, is sug- 
gestive rather than having the status of finality. 


The Central Aid System 


N IMPORTANT development of increasing 

momentum has been the demand of smaller 
political units for the grant of financial aid from 
larger units. The explanation for such demand is 
not far to seek. As members of political groups we 
act much the same as we do as individuals. There 
is a great deal of “keeping up with the Joneses” in 
public finance just as there is in private finance. We 
act as if we thought the constitutional guarantee 
that the citizens of every state shall be granted the 
same privileges and immunities as the citizens of 
every other state is a guarantee of economic equality. 
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Obviously the capacity of the different political 
units to perform functions is far from uniform. In 
the race to “keep up with the Joneses” in educa- 
tional facilities, in highways, etc., those units of small 

capacity are handicapped. Taxes are increased until 

they take a large percentage of the income; unless 
restricted, borrowing, frequently aided and abetted 
by bond salesmen, i is pushed beyond any reasonable 
amount. The only difference between installment 
buying of individuals and governmental units is that 
in the case of individuals the finance company re- 
possesses the automobile or radio, while with gov- 
ernmental units the lender cannot take the highway, 
street, sewer, or school house. As a last resort the 
local units seek state aid for schools, highways, etc., 
and the states seek aid from the Federal treasury. 

To glance at a few statistics will show the in- 
equality of the cost of education and highways in 
certain states in relation to social income and how 
much more rapidly it has increased in some states 
than in others. The figures for education include 
the cost of primary and “second: iry education, exclu- 
sive of city expenditures, w hile the figures for high- 
ways also exclude city expenditures. 


RELATION OF COSTS OF EDUCATION AND HIGHWAYS TO 
SOcI: AL INCOME IN SELECTED STATES 





~ Social Expenditures for Expenditures for 
Income Education Highways 
State 1921 1921-22 1927-28 1923 1929 
(000 omitted) 

Alabama $801,000 $12,828 $20,121 $13,502 $32,018 
Florida 550,000 9,768 30,461 19,775 28,885 
Nevada 72,740 1,673 2,297 2,843 3,742 
Tennessee 959,000 15,155 22,768 14,565 42,881 
S. Carolina 959,000 9,567 15,775 9,437 38,497 
New York 14,802,000 183,422 301,212 52,421 114,664 
Ohio 4,653,000 116,569 139,700 62,862 99,843 
Illinois 6,580,000 103,201 146,695 55,050 70,039 
New Jersey 3,403,000 63,966 104,093 20,115 65,361 








These figures indicate two conditions. The first 
is that in the states with small social incomes a 
much larger percentage is being spent for education 
and highways than in states with large social in- 
comes; the second is that the increase in expendi- 
tures has been much more rapid in the former group 
of states than in the latter. If figures could be 
compiled for the minor political units the same con- 
ditions would doubtless be found. It is in these 
conditions that the genesis for Federal and state 
grants in aid may be found. 

The more one studies the effects of the central 
aid system, whether it be state or Federal, the more 
one is convinced that it is but a method whereby 
those with capacity to pay subsidize those with less 
capacity. It is but a method for social and economic 
equalization. Thus, in Illinois a few years ago, when 
the state distributable fund for education arose from 
a property tax rate, it could be definitely determined 
that but one county in the northern part of the state 
received in aid as much as it contributed, while only 
one county in the southern half of the state paid 
in as much as it received. Northern Illinois was 
subsidizing education in southern Illinois. The 
southern counties were having better school facilities 
because of the state fund, while the northern coun- 
ties were having poorer facilities. The same is true 
with the states; the people of the richer states would 
be much better off if all Federal aids were abolished. 

In what has been said there is no intention to 
evaluate the aid svstem. The importance of the con- 
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sequences, however, makes the problem worthy of 
the study of those interested in social and economic 
development. We should be concerned as to the 
importance which shall be attached to those imag- 
inary lines which we call political boundaries; we 
must decide whether small units shall continue to 
attempt to provide functions or whether large units 
shall take these over as the state has taken over, as 
a state function, the provision of highways and pub- 
lic education in North Carolina; we should be inter- 
ested in the type and number of political units, with 
the function assigned to each, so that we may secure 
those functions which it is proper for government 


to render with the greatest degree of economy and 
efficiency. 


The “Business” View of Taxation 


HE individualistic nature of the business man 

is illustrated by his attitude to taxation. Go 
through a record of the hearings upon a tax bill 
before the Senate or House Committee. Scores of 
business men appeared, but in no case was the con- 
tention made that his business was not bearing its 
fair share of taxes; always the argument was for 
reduction. One is forced to conclude that, from the 
standpoint of the business man, that tax is best 
which the other fellow pays. 


One can appreciate the position of the individual 
business man; if he can succeed in getting a subsidy 
from government, or a reduction in taxes, which, in 
effect, is a subsidy, he stands to gain, but at the 
expense of others. Can this, however, be true 
of business as a whole? Suppose that business could 
succeed in having all taxes levied elsewhere than 
upon it, does that mean that it has escaped the effects 
of taxes, or has it but cast a boomerang which may 
come back with a destructive force? 


The idea seems to be prevalent among business 


men that the only taxes which affect business 
are those levied directly upon it. They seem to take 
little cognizance of the fact that if taxes take a large 
part of that fund which otherwise would be used 
to purchase goods, then fewer goods can be sold. It 
is in the sale of goods that the business man is pri- 
marily interested and it is upon this that the success 
of all productive processes must depend. The suc- 
cess of manufacturers, transporters, wholesalers, and 
retailers must depend upon a market for the goods 
to the production of which they contribute. 

Take the farmer for example. If he is compelled 
to pay a large part of his income in state and local 
taxes, how can he be expected to buy the products 
of industry as if he had not thus been taxed? The 
farm machinery and fertilizer industries may suc- 
ceed in keeping their taxes low, but the tax upon 
the farmer affects them none the less and may mean 
a change from profit to loss. 


The result is no different when applied to business 
in general. Taxes have been taking from 20 per cent 
to 25 per cent of our social income. Suppose none 
of this were to be levied upon business but were to be 
taken entirely from farmers, laborers and others of the 
small income group who otherwise would have spent 
a large part of the tax payment for goods. Here, 
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then, the market has been definitely curtailed and 
as a result business has suffered. 


As a matter of fact, our taxes are doing this very 
thing to a much larger extent than most of us realize. 
ven yet in the United States, with all our income 
taxes, more than 50 per cent of all revenues col- 
lected come from the general property tax. In some 
states from 80 per cent to 90 per cent of the total 
state and local tax collections come from property 
taxes. The recent extension of sales taxes still fur- 
ther places the tax burden upon the small income 
group. 

Business men frequently voice strong objection to 
any suggestion that a part of the tax burden be 
taken from this small income group and placed di- 
rectly upon business. The evidence shows, however, 
that in those states which place least reliance upon 
property and sales taxes, but instead place heavy 
taxes upon business, that business has not fared so 
badly. Business incomes, payrolls, and volume of 
manufactures have increased more rapidly in these 
states than in the others.1. The preservation of a 
wider market can easily be a partial explanation for 
this. 


Uses of Revenue from Taxation 


OTICE should perhaps be taken of one criti- 
cism of this line of reasoning. The question 
may well be asked, “Does not this money taken by 
the governmental units enter into the market to buy 
goods and services?” ‘True, indeed, for we must 
remember, what apparently in these days is too often 
forgotten, that governmental expenditures from tax 
receipts are not additional expenditures but are sub- 
stituted for those which would have been made by 
individuals. It must be remembered, however, that 
the great mass of governmental expenditures goes to 
those in the small income group. If, in taxes, we 
take from this group what would have been spent 
for goods and then give it back to them, nothing has 
been gained in the way of a market. If, however, 
the public revenues are taken from a fund which 
would not have been used to buy goods and thereby 
are shunted to the small income group with which 
to buy goods, the market has thereby been materially 
widened. 


Since the levy of every tax, whether with intent 
or not, cannot but affect business it may not be out 
of place to suggest the use of the tax system to ac- 
complish desired ends. Whatever the explanation 
of depressions, the outstanding phenomenon is that 
the capacity to produce goods has greatly outdis- 
tanced the capacity to purchase them. In this “so- 
bering up” process, after the drunken orgy of business 
expansion, to a great many business men the sug- 
gestion of business stability has some attributes of 
respectability. As one of the governors in the stabi- 
lizing process, effective use might be made of the tax 
system. 


Let us assume, for purposes of illustration, that 
the people under a certain government have an in- 
come of 100x, of which 15x is being taken in taxes; 


‘For the condition in Wisconsin see Wisconsin Industry and the 
Tax System, by Harold M. Groves. University of Wisconsin Bureau of 
Business Research, Bulletin No. 3 
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and that these taxes are taken from the small in- 
come group and which, if left with them, would 
have been spent for goods; 25x of the income is 
in the nature of a surplus available for the expan- 
sion of a productive capacity much of which we 
do not need. If, now, we revamp the tax system 
and remove the entire 15x of taxes from property, 
labor, and sales and place them upon this surplus, 
immediately we have decreased the fund available 
for expansion and have increased the fund to be used 
for the purchase of goods. Industry cannot expand 
as rapidly and the capacity to buy goods has been 
increased; thus the tax system may be used as a 
factor in business stability. 

It is not difficult to understand why the business 
man has been so short-sighted in the position he has 
taken on taxation and many other economic issues. 
He has been blinded by the complexity which the 
introduction of money into our economic system has 
brought about. The fact remains, although a great 
many people seem to doubt it, that exchange is 
basically barter. Money does not alter this fact; it 
merely obscures it. Business may save a few dollars 
by having a tax placed elsewhere; it may save a few 
dollars by introducing a machine and discharging 
labor. But what shall it profit business if it succeeds 
in eliminating all taxes and all labor if thereby it 
destroys any chance to barter its products? 


Should Governments Ever Borrow? 


RIEF consideration must be given to the impli- 

cations of public borrowing. Concerning no 
phase of public finance are there more loose and fal- 
lacious statements. We are reminded of the rapid 
increase, the tremendous magnitude of the debt, the 
unbalanced budget, the crushing burden which is 
being placed upon the future, and the fear is often 
expressed that the debt can never be paid. Too 
frequently little analysis is given to the real issues 
involved. 


If it is proper for individuals to borrow upon occa- 
sion, it is just as proper for governments to do so. 
In both cases the justification for the borrowing 
must lie in the nature of the use to which the funds 
are put. With neither individuals nor governments 
should borrowing be used for regularly recurring 
expenditures; such method of finance is for emer- 
gencies or non-regularly recurring expenditures, and 
these only. 


If an individual is forced to borrow one, two, or 
three thousand dollars to meet a hospital bill, it may 
mean a tremendous increase in his indebtedness; 
and that his budget has been thrown considerably 
off balance. Yet there is no criticism because the 
need for the expenditure is recognized. In the future 
he can balance his budget by making provision for 
the gradual repayment of the debt. The need for 
repayment, however, means that he must forego 
certain other expenditures. Borrowing has meant 
that he has substituted a present expenditure for 
possible future ones. 

The analogy of the individual can be carried to 
government. Granted that the function is a proper 
one to be undertaken by government and that it is 
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of an emergency character, then borrowing is a 
proper method of finance. Rapidity of increase and 
size are of secondary consideration. We hear a great 
deal these days about the tremendous increase in 
the Federal debt. The fact is, however, that during 
the War the Federal indebtedness increased much 
more rapidly than it has in recent years. In 1918 
the total expenditure was $12,698,000,000 with a 
revenue of $3,960,000,000; in 1919 the expenditure 
was $18,523,000,000 with a revenue of $5,427 ,000,000. 
In these two years the Federal indebtedness in- 
creased nearly 22 billion dollars-—an increase which 
has not since been approached. 

The percentage of increase in indebtedness from 
one period to another is, moreover, of little signif- 
icance although some have attached considerable 
importance to it. Thus it can be shown that the 
indebtedness of Kansas increased 27,816 per cent 
from 1922 to 1932 while that of Oregon increased 
107,603 per cent from 1912 to 1932. Considerable 
significance, likewise, has been attached to per 
capita indebtedness. Thus it can be shown that the 
per capita debt of the Federal government increased 


from about $10 in 1880 to about $240 in 1919 and 
$200 in 1934. 


No such comparisons as the above give any idea 
of the burden of the indebtedness upon the people 
of a country. Suppose the indebtedness does in- 
crease 500,000 per cent; if the original debt were 
near zero, the new debt might still be small. Sup- 
pose the population doubles and the debt remains 
the same; the per capita debt has been halved, but 
if the social income has remained the same or de- 
creased, the burden has actually increased. One 
would be foolish to argue that the burden of the 
indebtedness of the State of Iowa and a Chinese 
province were the same if one found the per capita 
debt to be the same; or if one found the indebtedness 
to be the same percentage of the social income or 
wealth. Comparisons which go no further than this, 
and there are many of them, are valueless; in fact, 
they are worse than this; they are misleading. The 
important factor to be considered in the measure of 
the burden of a debt is its relation to the per capita 
income or wealth. It is not how much each indi- 
vidual has to pay that is important, but the amount 
that he has out of which to make payment. Any 
comparison that stops short of this is inadequate. 


What, then, about the burden we are placing upon 
the future, and will we be able to repay? No cate- 
gorical answer can be given and it is difficult to give 
an adequate analysis in brief compass. In so far as 
Federal borrowing is concerned, to the extent that 
individuals are actually turning money over to the 
government in exchange for bonds, no burden is 
unloaded to the future. It will be taxed to redeem 
its heritage of bonds, the payment or repudiation 
of which, from the social viewpoint, makes little 
difference. It is the present lender who feels the 
burden since he has exchanged the power to pur- 
chase goods now for a bond. Following the War 
many business men were quick to perceive that 
this was true. Many advertisements for radios, 
pianos, automobiles, etc., carried the notation, “Lib- 
erty Bonds accepted in payment at par.” This, 
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being interpreted, said: “You were patriotic during 
the war and bought a bond; now the war is over 
and here is your chance to get what you really 
wanted.” 


The Federal Debt 


O FAR, then, as the indebtedness of the Federa! 
government is concerned, payment can be easily 
accomplished because it involves merely taking 
funds and giving them back. In the other political 
jurisdictions, however, the burden and payment of a 
debt is more complicated. To the extent that bor 
rowing is accomplished without the political juris- 
diction which will be expected to make payment, to 
that extent the burden is unloaded to the future and 
to that extent a mortgage is placed upon the future. 
It is this type of borrowing that causes the difficulty 
in amortization and which results in defalcations. 
Many European states have discovered this as well 
as many of our own state and local governments. 


The payment of most debts must come through 
the levy of taxes and it is in this process that im- 
portant social and economic consequences may re- 
sult. If every public bond contained the notation 
that “principal and interest will be paid from taxes 
levied upon the holder of the bond,” who would want 
to purchase? Buyers, either consciously or uncon- 
sciously, feel that some one else will be taxed to 
repay them; otherwise a tax receipt would be just 
as acceptable as a bond for money turned over to 
government. The importance of the tax system for 
debt amortization should, therefore, not be mini- 
mized. The payment of the Civil War debts from 
taxes levied upon imports and domestically produced 
goods had social and economic consequences of a 
different nature than did the payment of the World 
War debts from taxes levied upon personal and 
corporate incomes. So in the future the social and 
economic consequences of debt payment would be 
greatly different if accomplished through a sales tax 
rather than through an income tax. 


There is an economic danger in public borrowing, 
especially in time of a depression. This is magnified, 
moreover, if the indebtedness is not a transfer of 
funds from individuals to government, but results 
merely in the manufacture of bank credit, which, to 
a large extent, has been the result of recent Federal 
borrowing. In a depression many individuals have 
a surplus of idle funds for which public bonds offer 
a field of investment. If this is carried too far then 
sufficient capital is not available to rehabilitate in- 
dustry and business to a healthy growth. With 
difficulty I have refrained from using the word 
“normal”—the most used and abused word in eco- 
nomic terminology. The same danger exists in the 
manufacture of bank credit through public borrow- 
ing. If a bank has exhausted its credit facilities 
through filling its portfolio with public bonds, it 
cannot at the same time accommodate the legitimate 
credit demands of private business. 


As indicated at the beginning, the treatment of 
the points raised has been all too inadequate. The 
hope is, however, that the fact has been demon- 

(Continued on page 444) 
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RATE AND MEASURE IN JURISDIC- 
TION TO TAX—AFTERMATH OF 
MAXWELL V. BUGBEE 


Charles L. B. Lowndes, Professor of Law, 
Duke University School of Law 
49 Harvard Law Review, March, 1936, 
p. 756-783 

Jurisdiction to tax is a phase of dividing 
the tax spoils. Modern taxes range over 
awide area. But the legal incidence of a 
tax is neeessarily upon a person, a thing, 
or an activity. In drawing the lines in jur- 
isdiction to tax, the obvious approach is to 
assign jurisdiction to that sovereign which 
has the more meritorious claim to exact 
the tax. Several sovereigns, however, are 
frequently connected with the person, the 
thing or the activity which is taxed. The 
relation to be preferred involves an exer- 
cise of judicial discrimination which cannot 
he closely circumscribed. Convenience is 
the ultimate determinant—convenience in 
the sense of social, economic, and political 
expediency. 

The specification of a relation which will 
sustain a tax is only a minor step toward 
the solution of the problems in the field. 
Granted that in a given case there is a 
legal basis for a tax, there is still the ques- 
tion of the legitimate scope, or territorial 
measure, of the tax. In addition to the 
requirement of a convenient legal relation 
upon which to predicate a tax, what we 
may call the “price theory” is an evident 
and important ingredient in the solution of 
the problems of the jurisdiction to tax. 


The price theory rests upon the idea 
that a tax is a price which is paid for the 
somewhat dubious advantages of a govern- 
ment. The price theory meets with diffi- 
culty when it encounters the question of 
how the price or the tax is to be reckoned. 
\ccording to the “benefit” ideal, a tax 
must be some sort of loose equivalent for 
the service tendered by government. This 
does not go to the extent of requiring even 
arough approximation between the amount 
ofa tax and the actual protection or serv- 
ice furnished by the government. It does 
Mean, however, that the sovereign must 
charge for its services at a flat rate, and in 
computing the tax it is illegitimate to take 
into account any extraneous factor such as 
the taxpayer’ s ability to pay. According to 
the “ability” theory, the price of govern- 


ment is conditioned by the prosperity of 


























the taxpayer. While the theory behind the 
benefit theory is clearly individualistic, it 
is perhaps possible to make a formal re- 
conciliation between the ability theory and 
either an individualistic or a collectivist 
ideology. It is possible to say, for example, 
that taxes should be determined by ability 
to pay because the wealthy taxpayer enjoys 
greater advantages from government. How- 
ever, the antagonism between these ideals 
is clear; the benefit theory is individualis- 
tic, while the ability theory is quite ob- 
viously socialistic. 

In Maxwell v. Bugbee, 250 U. S. 525, there 
was a New Jersey statute which provided 
for an inheritance tax in the case of non- 
resident decedents who left property in 
New Jersey. This tax, like most death 
taxes, was progressive. Unlike most pro- 
gressive taxes based upon situs rather than 
domicile, the graduations in the tax scale 
were not restricted to property which was 
taxable in New Jersey, but the rate was 
determined by the decedent's entire estate. 
The specific mechanics by which the tax 
was computed involved calculating a tax 
upon the entire estate, regardless of loca- 
tion, and then apportioning a part of the 
result to New Jersey in the ratio represent- 
ed by the relation of the property having a 
taxable situs in New Jersey to the entire 
estate. While technically New Jersey was 
not endeavoring to tax nor to measure its 
tax by extraterritorial property, the rate of 
tax was determined by extraterritorial val- 
ues. The statute was held constitutional 
by a five to four decision of the Supreme 
Court. 


The decision in Maxwell v. Bugbee up- 
holds an ability test in determining the jur- 
isdiction of a state to tax, where the state 
had no direct connection with the person 
of the taxpayer, but only a relation to part 
of his estate. It holds that outside values 
may be used to determine the rate of tax, 
even where there is no personal jurisdic- 
tion over the taxpayer. Maxwell v. Bugbee 
can be applied only to a progressive tax. 
There is no point in looking at outside val- 
ues to determine the rate of a tax which is 
not progressive. 

It is fairly manifest that what the Su- 
preme Court is trying to do in state, as 
distinguished from national jurisdiction to 
tax, is to put the multistate and unistate 
taxpayer upon the same footing. Multistate 
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activity should not be penalized, nor should 


economic provincialism be at a premiym. 
It is obvious that if extraterritorial values 
are admitted to admeasure the tax base, 
this discriminates against the taxpayer 
whose activities and property are spread 
over several states, because it exposes him 
to a multiple tax liability. The same objec- 
tion does not apply, of course, to using 
property which lacks an independent tax- 
able situs to measure a domiciliary tax. 
The formula in Maxwell v. Bugbee, on the 
other hand, lays down in connection with a 
progressive tax, jurisdictional criteria which 
are necessary to equalize the positions of 
the multistate and unistate taxpayer and to 
prevent discrimination against the latter. 
This principle was formulated in connec- 
tion with a death tax. An interesting prob- 
lem is whether the same scheme may be 
applied safely to some other type of tax. 
It can be invoked only in connection with 
a progressive tax. Two situations to 
which the principle might be applied, are 
income tax and actual legislation which has 
been passed in Louisiana for the taxation 
of chain stores. 


In computing domiciliary income tax, 
usually the entire income of the taxpayer 
is taken into consideration. The income 
tax imposed on the basis of source is usual- 
ly limited to the income which accrues at 
the source. An apparently logical exten- 
sion of Maxwell v. Bugbee would be to pro- 
vide that the rate of tax, in the case of a 
tax based upon source, should be deter- 
mined by the taxpayer’s entire income, al- 
though only the income at the source would 
be taxed, since an income tax is usually 
progressive. The difficulty with this argu- 
ment is obvious. The formula of Maxwell 
v. Bugbee equalizes the burden of the multi- 
state and unistate taxpayers by increasing 
the load upon the multistate taxpayer. Any 
fairness in the formula rests upon the as- 
sumption that double taxation has been 
eliminated, so that there is a disparity in 
favor of the multistate taxpayer, which is 
to be remedied. 


Chain store taxes have usually taken the 
form of excise taxes upon the profits of 
such stores, or license taxes based upon the 
number of stores in the chain. The grada- 
tions in the tax rates, however, have been 
determined by the profits or the number 
of merchandising units in the taxing state. 
The Louisiana statute takes the form of a 
license tax, but the rate of tax is deter- 
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mined by the number of units in a chain, | 


regardless of whether or not they are lo- 
cated in the state. Only the units 


determined on the basis of all the links in 


the chain, despite the fact that it stretches | 


across state lines. In view of the general 
hostility of state legislatures to chain 
stores, the constitutionality of this device 
raises an important question. Unless the 
large national and sectional chains 
evade the tax by separate incorporation in 
each state in which they operate, which is 
unlikely, widespread adoption of the 
| _ouisiana legislation and its successful de- 


fense in the courts would seem to be the | 


answer to the menace of the chain. 
Under the Louisiana legislation, the tax 
is not computed in blocks with @ propor- 
tionate allocation to Louisiana according 
to the number of stores in that state, as 
was the formula in Maxwell v. Bugbee, but 
the tax rate is determined immediately by 
the number of stores in the chain and each 
store in J.ouisiana is taxed at that rate. 
Possible obstructions in the Federal 


Constitution which the Louisiana statute | 


must overcome would appear to spring 
from the privileges and immunities clause, 
the equal protection clause, and the due 
process clause. The first of these could 
not successfully be invoked because most 
large chains are incorporated, and the priv- 
ileges and immunities clause does not apply 
to corporations. 

Due process and equal protection, while 
analytically distinct concepts, shade into 
one another. Both are based fundamental- 
iy on fairness. The formal attack on the 
Louisiana Act from the viewpoint of equal 
protection would be that of unreasonable 
classification. The formal attack from the 
viewpoint of due process would be extra- 
territoriality. The Supreme Court has held 
that chain store taxes do not violate due 
process or equal protection because the 
competitive advantages and superior tax- 
able ability of the chains justify different 
tax treatment. If the organic business 
unity of a chain is not circumscribed by 
state borders, obviously state borders are 
not a real test of its competitive and tax- 
able ability. While it is probably true that 
a state could not tax, or include in the 
measure of a local tax, stores outside the 
state, there is, according to Maxwell v. 
Bugbee, no constitutional objection to de- 
termining the bare rate of a tax by refer- 
ence to extraterritorial factors. 


At the heart of the doctrines of jurisdic- 
tion to tax lies an ideal of fairness and pol- 
icy. No penalty should attach to crossing 
state lines. The taxpayer who divides his 
allegiance among several sovereigns should 
be on the same footing as the taxpayer 
whose activities are concentrated within 
the confines of a single jurisdiction. The 
statute approved in Maxwell v. Bugbee 
has no pronounced tendency to frus- 
trate this ideal. On the other 
the obvious effect of the 
legislation is to impose a prohibitive tax 
upon national and sectional chains without 
adding to the burden of local business. 
It discriminates against the multistate tax- 
paver. Undoubtedly, however, the large 


national chain enjoys competitive advan- | 


A court might |20 Minnesota Law Review, March, 1936, | 


tages over the local chain. 
be able to justify the Louisiana legislation 
if it simply negatived these advantages. 
Theoretically at least, equal protection in 
taxation means that differences in tax treat- 


in | 
| Louisiana are taxed, but the rate of tax is} 


can | 


hand, | 
Louisiana | 
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ment must be justified by reasonable tax 
differences in the subjects taxed. The sor- 
did truth about equal protection in taxation 


hoax. As a matter of fact, differences in 


tax treatment are sustained, when they are | 


sustained, not because of any fiscal differ- 
ences in the subjects, but because 
different tax treatment is congenial to the 
social ideologies of the particular judges 
who decide the question. This is obvious 
from the fact that while the courts talk 
about fiscal differences justifying different 
tax treatment, they refuse to pass upon the 
question of whether the concrete fiscal dif- 
ferences bear any reasonable relation to the 
concrete difference in tax treatment. 

How can one form a judgment as to 
whether the discrimination inherent in the 
louisiana statute against national and sec- 
tional chains simply negatives the competi- 
tive advantages which these organizations 
enjoy in contrast to the smaller local chains, 
if one refuses to examine these advantages 
statistically and compare them with the ac- 
tual burden of the tax? At any rate, the 
issues in connection with the Louisiana 
statute are clear. The statute discrimi- 
nates in nearly fatal fashion against nation- 
al chains. If it is widely followed, the era 
of the national chain is over. The ques- 
tion in connection with the ordinary chain 
store tax is whether it is permissible to use 
the taxing power to repress this type of 
economic organism. The question in con- 
nection with the Louisiana statute is some- 
what different; it is whether the state 
legislature can use the taxing power to repress 
one particular type of chain without pro- 
hibiting another type. 

It is manifest that benefit and ability 
color most of the thinking about tax prob- 
lems and that these concepts have inti- 
mately affected jurisdiction to tax. The 
distinction between subject and measure, 
between rate and measure; between a tax 
upon a person measured by property which 
has and which has not an independent tax- 
able situs, and between a tax where the tax 
is measured by extraterritorial property, 
and a tax where the rate of tax is so mea- 
sured, are only intelligible in terms of fun- 
damental preconceptions. The formula 
resting upon the notion that jurisdiction to 


| tax is designed to equalize the relative po- 


sitions of the unistate and multistate tax- 
payers, and that ability or benefit is to be 
preferred when the choice of one or the 
other as a jurisdictional base will lead to 
achieving this result, fits the pattern of 
the decisions. Furthermore, it seems to jus- 
tify itself from the viewpoint of fairness 
and policy. But formulas cannot solve all 
cases. Obviously, this particular solution 
is designed for a situation where the com- 


| peting policies are fairness to the taxpayer 


and the legitimate fiscal necessities of the 
states. 





THE TAXATION OF REAL ESTATE 
SUBJECT TO MORTGAGE AND 
OTHER INCUMBRANCES 


Robert C. Brown, Professor of Law, Indiana 
University 


p. 347-366 
The rule is well recognized that real 


| estate is to be valued for purposes of taxa- 
| tion at its actual and present market value. 


the | 


| present value. 
is that the current legal formulas are a| 
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Prospective value is not to be considered. 
except in so far as it would be reflected in 
Even more clearly, a mer 
speculative value cannot properly be con- 
sidered. The fact that the property cost 
more to acquire or build than its present 
market value will not permit it to be taxed 
at more than such market value, even 
though it appears that such excess expend- 
itures were justified from a business stand- 
point. 

The general rules having been thus laid 
down, the next problem relates to their 
application. Here considerable difficulties 
frequently arise. Ordinary commodities 
are constantly being bought and _ sold, 
so that their market value is generally 
ascertainable with considerable precision 
Not so with respect to real estate, which 
is always, to some degree at least, unique, 
and which is not transferred very fre- 
quently. The best test of market value 
—namely, actual sales—is therefore gener- 
ally not available. Accordingly, it is nec- 
essary to resort to other indications of 
value, which are mere evidence and not 
decisive. 

The earnings of property may be consid- 
ered. Obviously, this is not a decisive test 
but it is often helpful. Similarly, cost of 
production, while by no means decisive, 
may nevertheless be valuable evidence of 
the market value. In fact, any evidence 
which has a legitimate bearing upon the 
market price of real estate is properly to 
be considered in seeking to obtain a fair 
estimate of its market value, which is the 
proper criterion for tax purposes. 

Coming a step closer to the fundamental 
problem of encumbered land is the situa- 
tion where the land is subdivided horizon- 
tally, as by the sale of mineral rights. This 
is not the same as a division of mere inter- 
ests in land, as by dividing estates or cre- 
ating encumbrances. When land is so di- 
vided horizontally, the weight of authorit 
is that the state must tax each different 
piece of real estate separately. A mineral 
lease is treated as a sale of the minerals in 
place, rather than as a mortgage or an 
ordinary lease upon the land. 

Even closer to our problem, though con- 
sidering it from the opposite viewpoint, is 
the situation to which valuable appurte- 
nances, such as an easement across thie 
land of another, are added. It would seem 
clear that such appurtenances add to the 
market value of the land, and therefore t 
its tax value. So, if water power is gen- 
erated upon land, this addition to its value 
may be included in tax assessments, evel 
though the power is actually used in an- 
other taxing subdivision of the state, or 1 
another state. The same idea has lead t 
decisions that franchises under which |ust- 
ness activities are conducted on thie land 
in question are to be considered in the val- 
uation of the land. If valuable appurte- 
nances add to the value of the land, tt 
would seem to follow that unfavorable 
physical conditions would reduce its valua- 
tion. The courts seem to feel that a lan¢ 
owner should not be permitted to reduce 
the value of his land to escape taxes, but 
it is hardly to be supposed that a property 
owner will, at least under ordinary circum- 
stances, actually destroy his property 
merely for this purpose. 

It has been held that if incumbrances 0” 
land are separately assessed for taxation, 
their valuation must be deducted from the 
value of the interest in the land subject t¢ 
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such incumbrances. However, there may 
be some question as to the necessity of 
such deductions at all. Some incumbrances 
certainly need not be deducted and sepa- 
rately assessed if the taxing jurisdiction 
does not desire to do so. It would seem, 
however, that incumbrances actually affect- 
ing the possession or use, and therefore 
necessarily affecting the value of the land 
should be deducted. Thus, the value of 
leases on the land which diminish the value 
of the lessor’s interest should be deducted. 
And a servient estate should be assessed 
at its value subject to easements, this value 
being added to the easement of the domi- 
nant estate. 

Quite otherwise, however, is the situa- 
tion with regard to incumbrances merely 
for security, of which mortgages are the 
typical example. Here, neither the posses- 
sion nor the use of the property is imme- 
diately affected, and the taxing jurisdiction 
is therefore under no obligation to deduct 
the value of the incumbrance. 

The leading case on this point is Paddell 
v. New York, 211 U. S. 446, where it was 
held that a mortgagor was not entitled to 
a deduction from the assessed value of his 
property of the amount of the mortgage 
debt. The doctrine that no deduction need 
be made from the assessment of real prop- 
erty for taxation because of mortgages 
upon such property has been reiterated in 
a number of cases. It has even been held 
that the mortgagor is not entitled to a de- 
duction when he is no longer in possession 
but no foreclosure has been effected. Of 
course this means that under this procedure 
the mortgagee has no taxable interest in 
the land, and if he is to be taxed, it must 
be on some other basis—generally a prop- 
erty tax upon the indebtedness owed to 
him. 


Ordinarily, the mortgagee has no obli- 
gation to pay the taxes on the property, 
and it would seem that he generally has no 
duty to refrain from purchasing it at a tax 
sale without affecting the lien of his mort- 
gage. He may also claim against the mort- 
gagor for taxes paid by him on the 
premises, unless a suit to foreclose is barred 
by the statute of limitations. Nevertheless, a 
number of states do have provisions by 
which the mortgagee’s interest in real 
property is taxed separately. In some ju- 
tisdictions, the whole amount of the mort- 
gage indebtedness is deducted from the 
value of the property, and only the re- 
mainder taxed to the mortgagor, the value 
of the mortgage debt being taxed to the 
mortgagee. In others the amount of the 
deduction from the mortgagor’s interest is 
limited by statute to a definite maximum 
amount. In either case, there can be no 
serious question as to the validity of such 
provisions, at least as far as resident mort- 
gagees are concerned. 

In the case of a resident mortgagee, the 
state would not lose any revenue through 
this expedient, because the taxes which 
are saved to the mortgagor must be paid 
hy the mortgagee. When it comes to the 
situation of a non-resident mortgagee, the 
Problem is more difficult. Such provisions 
have been upheld on the ground that the 
mortgagee has a qualified property in the 
land. It is an estate or interest in land 
which is protected by registration laws as 
iully as any other title or interest. In the 
case of Savings and Loan Society v. Mult- 


nomah County, 169 U. S. 421, the Supreme | 


Court held valid an Oregon statute provid- 
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ing for such taxation. The Court said: “If 
the law treats the mortgagee’s interest in 
the land as real estate for his protection, it 
is not easy to see why the law should for- 
bid it to be treated as real estate for the 
purpose of taxation.” 

The holding in the case of Savings and 
Loan Society v. Multnomah County raises 
the problem of multiple taxation. It may 
well be contended that there is actually no 
multiple taxation. The mortgagee has 
property within the state where the land 
is situated. Because he has interest in that 
very land, there seems to be no reason why 
he should not pay a tax on that interest, 
if the state desires to exact such tax, just 
as any other non-resident is taxed upon 
land owned by him in the state. If he 
were a resident, he could also be taxed 
upon the debt. Since he is a non-resident, 
this cannot be done; but there seems to 
be no reason why he should be exempt 
from tax upon what is within the state’s 
taxing jurisdiction, namely, his interest in 
real estate within the state. Some states 
have conceded that this may result in mul- 
tiple taxation from an economic standpoint; 
but such concession does not apparently 
affect the validity of the tax upon the non- 
resident’s property in the state. 


Yet the concession is itself dangerous 
and may prove to be fatal. It cannot be 
denied that the doctrine of the Savings and 
Loan Society case inevitably involves mul- 
tiple taxation in an economic sense. No 
matter how liberal the Federal Supreme 
Court may have been in the past, there is 
little question that it is now tending to 
invalidate all multiple taxation where more 
than one state is concerned. For all prac- 
tical purposes, this has been accomplished 
with respect to tangible property, and the 
decisions of the past four or five years 
have shown a tendencv to restrict the tax- 
ation of intangible property also to one 
jurisdiction —that of the owner. Where 
intangible property consists of a debt, this 
means that it is taxable only at the resi- 
dence of the creditor. Accordingly, if the 
doctrine of Savings and Loan Society v. 
Multnomah County is to be regarded as 
sanctioning a tax upon the indebtedness 
by a state other than that of the domicile 
of the mortgagee, that case will probably 
no longer be followed. 


In the writer’s opinion, however, the 
court is likely to adhere to the doctrine of 
the Savings and Loan Society case and to 
continue to hold that a state may consti- 
tutionally tax the interest of a non-resident 
mortgagee in real estate. It is impossible 
to deny that such a result does involve the 
possibility of a multiple economic burden 
—a tax upon the debt at the domicile of 
the creditor-mortgagee, and a tax upon the 
mortgagee at the place where the mort- 
gaged land is situated. And it is impos- 
sible to deny that recent cases give 
sufficient argumentative basis for invalidating 
such taxation on this very ground. But 
the better reasoning seems to be the other 
way. Granted that the creditor is holding 
the mortgage merely as security, yet this 
security constitutes an interest in land 
within the taxing jurisdiction. If the land 
tax is to be deemed an additional burden 
upon the debt, vet it seems economically 
fair that the creditor should pay this, be- 
cause of his enjoyment of the additional 
security. The tendency of the Supreme 
Court to invalidate multiple taxation seems 
on the whole desirable, but it should not be 


ARTICLES ON TAXATION 






415 








carried so far as to prevent the taxing of 
an actual interest in real estate merely be- 
cause that interest happens to be held sole- 
ly for security. 


CHAIN STORE TAXATION BEFORE 
THE COURTS 


Kenneth L. Mount 


4 George Washington Law Review, March, 
1936, p. 335-347 


Mixed motives of regulation and revenue 
have engendered chain store taxing acts in 
an ever-increasing number of state legisla- 
tures and city councils. The trend towards 
taxing chains into extinction has been tre- 
mendously accelerated since 1931, when 
the Supreme Court of the United States in 
the initial chain store tax case, State Board 
of Tax Commissioners of Indiana v. Jackson, 
283 U.S. 527, upheld as reasonable the clas- 
sification of chain stores for the purpose of 
discriminatory taxation. 

In 1929, the state of Indiana passed an 
act providing for license fees which would 
progress according to the number of stores 
owned and operated in a single chain. This 
statute was upheld in the Jackson case as 
a reasonable classification for the purposes 
of taxation. 


The next consequential case engaging 
the attention of the Court was one involv- 
ing a Florida statute, which provided for 
graduated license fees assessable against 
chain store operators, the measure of the 
progression increasing when the partici- 
pants did business in more than one county. 





Here, however, the statute was an attempt 
to discriminate against sectional or na- 
tional chains in favor of local chains by 
taking as a means of the classification the 
crossing of a county line. The exaction 
of penalties for the expansion into another 
county, by one who had previously oper- 
ated in only one, was arbitrary and could 
not be sustained as reasonable. The Su- 
preme Court, in the case of Liggett v. Lee, 
288 U. S. 517, rejected the argument that 
the intention was to penalize chain stores 
operating in cities, and held the classifica- 
tion to be unreasonable. Classification of 
the chain store, however, as differentiated 
from other methods of retail merchandis- 
ing once more was upheld. 


In the case of Fox, Tax Commissioner of 
West Virginia v. Standard Oil Company of 
New Jersey, 294 U. S. 87, decided in 1935, 
the Supreme Court dispelled any doubt 
which may have existed as to whether 
discrimination against chain stores would 
be upheld when it became confiscatory. 
The Court held that filling stations were 
stores within the meaning of the West 
Virginia statute levying a tax on chain 
stores; the operation of the statute did not 
deny plaintiff the equal protection of thie 
laws despite the fact that by it he was 
forced to pay a large percentage of the 
chain store tax while the chain gasoline fill- 
ing stations enjoyed only 4.6 per cent of 
the total chain business done in the state; 
discrimination against chain stores, even 
when carried to the point of confiscation, 
could be sustained since the power to tax 
also involved the power to destroy. 

Three chain store cases were pending 
when the Court opened the fall session. 





The first of these originated in the courts 
|of Michigan where the constitutionality of 
'a Michigan statute was attacked. In this 
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statute the measure of the discrimination 
was not only carried to a confiscatory ex- 
treme, but also the gradation was much | 
more rapid. The Supreme Court of Michi- 
gan upheld the enactment in C. F. Smith 
Co. v. Fitzgerald, 259 N. W. 352. The case 
came up to the United States Supreme 
Court upon a petition for certiorari and 
was dismissed upon a motion of counsel. 

In the second of these cases certiorari 
was denied by the court. The Supreme 
Court of Wisconsin in [Vadham’s Oil Co. v. 
Henry, 261 N. W. 20, held a statute invalid 
on the ground that it was arbitrary and 
discriminatory and denied the plaintiffs 
equal protection of the laws. The Wiscon- 
sin court recognized the well-established 
principle that chain stores can be classified 
for purposes of taxation, but, in accordance 
with the case of Stewart Dry Goods Com- 
pany v. Lewis, 294 U. S. 550, held any grad- 
uated discriminatory tax to be arbitrary 
when the measure of the gradation was the 
amount of gross revenue received. 

The third case is a companion of Fox v. 
Standard Oil. The district court deemed it 
unnecessary to determine the taxpayers’ 
contention that control merely by virtue 
of an agency agreement over filling sta- 
tions was insufficient to bring them under 
the Act inasmuch as they held filling sta- 
tions were not stores under the Act and 
furthermore that the Act was invalid in 
any event as applied to gasoline stations 
because of its confiscatory tendencies. 
Upon the determination of Fox v. Standard 
Oil, however, the cause was remanded to 
the district court for a finding on the third 
point. The district court found there was 
sufficient control (Ashland Refining Co. v. 
Fox, 11 F. Supp. 431); the case is now 
pending in the Supreme Court which has 
already noted probable jurisdiction. From 
the tendency of recent decisions it can be 
inferred that the district court will be 
upheld. The filling stations present a par- | 
ticularly nice problem in anti-chain legis- | 
lation. 

The states have both the tax power and 
the appropriate regulatory power over re- 
tail stores; hence, if tax be regarded as 
regulatory rather than a genuine fiscal 
measure, it makes no difference within the 
“due process” limits. 





THE POWER OF CONGRESS TO 
IMPOSE EXCISE TAXES 
RETROACTIVELY 


Abraham Lowenhaupt, Member of the 
St. Louis Bar 


21 St. Louis Law Review, February, 1936 
p. 109-120 


An excise is a condition or toll imposed 
upon the exercise of a privilege. The na- 
ture of an excise shows that, in theory 
at least, it is voluntarily assumed by the 
taxpayer. The tax becomes due only when 
the privilege is exercised. One is not com- 
pelled to exercise the privilege. Under 
this definition of an excise, it is plain that 
it cannot be imposed after a privilege is 
exercised. After the privilege has been 
exercised, there is nothing left to Ser | 

In Billings v United States, 232 U. S. 261, 
the Act of August 5, 1909, imposed. a tax | 
on the first day of September of each year | 
upon the use of every foreign-built yacht 
then or thereafter owned or chartered for 
more than six months by a citizen of the 
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United States. The Court held that “the 


|six months clause is concerned not with 


the period when the tax imposed shall be 
levied and collected, 
to the subject-matter upon which the tax 
is placed; in other words, it qualifies the 
word ‘charter’ and therefore only indicates 
when the use of a chartered vessel shall 
become subject to the duty imposed.” So 
far as the tax applied to the use between 
the date of the passage of the act and 
the first day of the following September, 
it was certainly not retroactive in any 
sense. The Court said: “Again let it be 
conceded that the causing the tax for the 
annual period to become due in September, 
1909, is to give it in some respects a retro- 
active effect, such concession does not 
cause the act to be beyond the power of 
Congress under the Constitution to adopt.” 
In Flint v. Stone Tracy Co., 220 U. S. 107, 
the court sustained the act passed August 
5, 1909, imposing a tax upon the doing of 
business in a corporate capacity measured 
by the income of the calendar year 1909. 
In a proper sense, it was not retroactive 
at all, because it applied only to corpo- 
rations doing business on the date of or 
after the passage of the act. In Stockdale 
v. The Ins. Co., 20 Wall. 323, the Court held 
that an income tax was constitutional 
which was not retroactive beyond the be- 
ginning of the year of the passage of the 
act. The same ruling was made in Brush- 
aber v. Union Pacific R. R. Co., 240 U. S. 1. 
The income of a year is taxed as a unit 
and if the whole unit is not passed when 
the tax is imposed, the imposition of the 
tax is, in a sense, not retroactive at all. 

In a general way these cases disclose 
the limits of retroactivity in taxation, 
which the courts have sustained. However, 
stare decisis is not as final upon constitu- 
tional questions as it is upon other ques- 
tions of law. The limitation of Congress 
to impose retroactive excise taxes results 
from the due process of law clause in the 
Fifth Amendment. The proposition that 
a tax under a duly enacted statute may 
not be due process of law, developed more 
or less in step with the attempted use 
of the taxing power to accomplish social 
reforms. In recent years a number of 
Federal taxes have been held confiscatory. 
In many of such cases, retroactivity was 
the sole taint. 

Where any part of the right which is 
exercised, as for instance the receipt of 
income for the year, has not been finally 
exercised when the taxing act is passed, 


,| the tax is not necessarily arbitrary so as 
|to be held 


invalid. If completely retro- 
active taxes were permissible in any case, 
the courts could enforce no limitations ex- 
cept those written in the statute. The 
occasion for the incidence of the tax being 
the exercise of a privilege or right, it can 
be imposed only on one who enjoys or 
exercises such privilege or right. No one 
contradicts that a law is tyrannical which 
imposes a penalty upon an act which when 
done, one was at liberty to do without any 
liability. Such law is prohibited under the 
Constitution as ex post facto. Identically 
the same logic would condemn the im- 
position of a civil liability—a tax—for the 
exercise of a privilege after that privilege 
has been exercised. 


but addresses itself | 

















RECENT DEVELOPMENTS IN FED- 
ERAL ESTATE TAXATION OF 
INTER VIVOS TRUSTS 


45 Yale Law Journal, February, 1936, 
p. 684-692 


Five recent decisions of the Supreme 
Court shed new light upon the much dis- 
cussed question of what inter vivos gifts 
may be included in the gross estate of the 
settlor for the purpose of imposing a Fed- 
eral estate tax. Since the disposition of 
property in trust is often a convenient sub- 
stitute for transfer by will or intestacy, 
Congress has recognized from the begin- 
ning that an effective program of death 
taxes must also reach this other class of 
gifts. Prior to 1924, the subject was cov- 
ered by the general language of a statute 
providing that the gross estate should in- 
clude all property “to the extent of any 
interest therein of which the decedent has 
at any time made a transfer, or with re- 
spect to which he has created a trust, in 
contemplation of or intended to take effect 
in possession or enjoyment at or after his 
death.” 


The application of this provision to rev- 
ocable trusts was first considered by the 
Supreme Court in Reinecke v. Northern 
Trust Co., 278 U. S. 339. The decedent 
had created two trusts, as to which he 
retained an unrestricted power of revoca- 
tion, and five trusts which he could have 
revoked, as to four, with the consent of 
a single beneficiary, and, as to one, with 
the consent of a majority of the benefi- 
ciaries. Holding a wholly revocable gift 
to be incomplete, and therefore not an 
actual transfer until death terminated the 
donor’s power to revoke the Court ap- 
proved inclusion of the first two trusts in 
the taxable estate. But the five trusts as 
to which the settlor’s power was limited 
were held to be completed inter vivos giits. 


Section 302(d) of the Revenue Act of 
1924, which was enacted while the Reinecke 
case was pending, requires inclusion in the 
taxable gross estate of any property “to 
the extent of any interest therein of which 
the decedent has at any time made a trans- 
fer, or with respect to which he has at 
any time created a trust, where the enjoy- 
ment thereof was subject at the date of 
his death to any change through the ex- 
ercise of a power, either by the decedent 
alone or in conjunction with any person 
to alter, amend, or revoke. The construc- 
tion of this Act came before the Supreme 
Court in Helvering v. City Bank Farmers 
Trust Co., 74 F. (2d) 242 which involved 
a trust created in 1930, reserving to the 
settlor the power to modify, alter, or re- 
voke it with the written consent of the 
trustee and the settlor’s husband, who was 
one of the beneficiaries. The Board of 
Tax Appeals and the Circuit Court of 
Appeals had taken the view of the Reinecke 
case, that when the grantor’s power to 
revoke was subject to the concurrence of 
one having an adverse beneficial interest 
the transfer had become complete wifer 
vivos, and that Section 302(d) could not 
be construed so as to apply to such situa- 


tion. By a majority of five to four, the 
Supreme Court reversed, holding, first, 
that the words “any person” were so un- 


ambiguous as to permit no other than 4 
literal construction, and second, that it was 
an appropriate and reasonable means 0! 
preventing tax avoidance for Congress to 
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prescribe that such gift as this in trust 
should be deemed to be testamentary in 
character. 


However, two other cases handed down 
at the same time as the City Bank case 
limit its broad interpretation of Section 
302(d). In Helvering v. Helmholz, 75 Fed. 
(2d) 245, the declaration of trust stipu- 
lated that the grantor might revoke with 
the consent of all the named beneficiaries. 
The Court held that the trust was not 
taxable as a part of the donor’s estate, 
on the ground that the trust’s provision 
was not a “power to revoke” as intended 
by the Revenue Act, but merely a restate- 
ment of what the law concedes to the 
settlor of a trust even in the absence of 
a reservation of power. 

In the next case, White v. Poor, 75 Fed. 
(2d) .35, the provisions of the trust 
provided that although the trust was other- 
wise irrevocable, the trustees might termi- 


nate it and reconvey to the settlor. Inj 


case of a resignation of a trustee, the other 
trustees could appoint a successor. One 
of the trustees resigned, and the other trus- 
tees appointed the settlor as the successor. 
The settlor remained a trustee until her 
death ten years later. The Court held that 
this property could not be included in her 
taxable estate under Section 302 (d) be- 
cause the decedent acquired her power to 
participate in the termination of the trust 
solely by virtue of the action of other per- 
sons and not in any sense by virtue of power 
reserved to herself as settlor. 


Two other cases, Helvering -z v. St. Louis 
Union Trust Co., 75 Fed. (2d) 416, and 
Becker v. St. Louis Union Trust Co., 76 
Fed. (2d) 851, involve a problem different 
only in that the return of the property to 
the settlor depended not on his voluntary 
act but on the occurrence of a fortuitous 
event. Gifts were made in trust to a life 
tenant with remainders over, but with the 
further provision that if the life tenant 
should predecease the settlor, the trust 
should terminate and the corpus be paid 
over to the grantor absolutely. The Court 
held that, since the settlor died first, the 
only effect of his death was that the donees 
kept what they had already, and there- 
fore nothing passed at that time which 
could be deemed a gift to take effect in 
possession or enjoyment at his death. 


It would seem preferable to amend the 
Revenue Act to provide that the taxable 
estate should include all the property of 
which the decedent has at any time made 
a transfer under which until the time of 
his death he might by any possibility have 
hecome entitled to the return of any in- 
terest in it. This would prevent tax eva- 
sion devices. 


REALIZATION OF INCOME 
THROUGH CORPORATE 
DISTRIBUTIONS 


Roswell Magill, Professor of Law, Colum- 
bia University School of Law 


36 Columbia Law Review, April, 1936, 
p. 519-554 


The manifold problems in connection 
with two types of income—corporate dis- 
tributions and the income from trusts— 
have afforded the Supreme Court its major 
opportunities for the development of its 
toncept of income. In both cases, the 


DIGESTS OF 








ARTICLES ON 


presence of another legal entity, the cor- 
poration or the trust, which is earning an 
income legally distinct, but ultimately bene- 
ficial to the individual stockholder or bene- 
ficiary, has compelled the determination 
of the exact characteristics of the “benefit” 
to the individual which will be held to be 
taxable income to him. At what point, if 
at all, do the profits of the corporation 
become taxable to the stockholder? Must 
he actually receive them to be taxable upon 
them, and if he does receive them, is he 
then taxable only if the distribution rep- 
resents a net gain to him? It is here pro- 
posed to explore and analyze the results in 
the corporation-stockholder decisions of 
the Supreme Court. 


The series of income tax laws since the 
Sixteenth Amendment have taxed corporate 
profits to the corporation as earned and 
have exempted distributions of such profits 
to individual stockholders from the normal 
tax imposed generally on an individual’s 
income, but have required the inclusion of 
the distributions in the individual’s income 
for the purpose of graduated surtaxes im- 
posed on incomes in excess of stated ex- 
emptions. On the assumption that taxes 
imposed upon corporations are in fact 
borne by their stockholders, this method 
of taxation is fair on its face, so long as 
the rate of normal tax imposed upon the 
corporation is the same as that imposed 
upon the individual. This was true in the 
first two revenue laws, but has not been 
true thereafter. 


In 1918, the Supreme Court established 
in Lynch v. Hornby, 247 U. S. 339, that 
income was realized by the stockholder 
from an ordinary dividend declared in cash, 
even though the profits had been accumu- 
lated by the corporation prior to the 
effective date of the Sixteenth Amendment. 
The case decided that such cash dividends 
are income in the year of distribution, not- 
withstanding the fact that an accretion in 
value of the stockholder’s shares, reflecting 
these corporate profits, had occurred in 
prior years. It was not regarded as essen- 
tial to the realization of income that the 
stockholder have a “gain” in the sense 
of a total increase in his economic worth 
after the effective date of the act. The 
element of severance, or realization, is re- 
garded by the Court as more important in 
this case than the element of gain; and in 
this respect, the legal concept of income 
appears to comprehend items which do not 
fall within the economists’ definitions. 


Also decided on the same dav as the 
Hornby case is Peabody v. Eisner, 247 U. S. 
347, holding that income was realized from 
a dividend declared by the Union Pacific 
Railroad Company in shares of the Balti- 
more and Ohio Railroad Company. The 
Court said that the stockholder’s interest 
in the accumulated earnings and surplus 
of the company are not the same before as 
after the declaration of a dividend, and that 
a distribution in specie should for present 
purposes be governed by the rule applicable 
to the distribution of like value in money. 


Earlier in the same year, the Court de- 
cided in Towne v. Eisner, 245 U. S. 418, that 
under the 1913 Act, which in terms did not 
tax stock dividends as income, a true stock 
dividend was not so taxable. The Court 
relied on Gibbons v. Mahon, 136 U. S. 549, 
which had held a stock dividend to be 
capital for purposes of distribution between 
life tenant and remainderman. 
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With this background, the Court ap- 
proached the problem of Eisner v. Macomber, 
252 U. S. 189. In its definition of income, 
the 1916 Act specifically included stock 
dividends to the extent of the cash value 
thereof. The plaintiff paid a tax on stock 
dividend shares under protest, and brought 
this action to recover it on the ground that 
a stock dividend was not income within the 
meaning of the Sixteenth Amendment, and 
that the tax violated the provision of the 
Constitution requiring direct taxes to be 
apportioned according to population. The 
Supreme Court held for the plaintiff, on 
the authority of Towne v. Eisner, where 
the Court said: 

“A stock dividend really takes nothing from the 
property of the corporation, and adds nothing to the 
interests of the shareholders. Its property is not 
diminished and their interests are not increased. 

. The proportional interest of each share- 
holder remains the same. The only change is in the 
evidence which represents that interest, the new 
shares and the original shares together representing 


the same proportional interest that the original shares 
had represented before the issue of the new ones.” 


An examination of the constitutional ques- 
tion confirms the conclusion that a stock 
dividend is not income. Income, to be tax- 
able, must be realized. A stock dividend 
is not a realization of income; it is merely 
“bookkeeping that does not affect the ag- 
gregate assets of the corporation or its 
outstanding liabilities; it affects only the 
form, not the essence, of the ‘liability’ 
acknowledged by the corporation to its 
own shareholders, and this through a re- 
adjustment of accounts on one side of the 
balance sheet only, increasing capital stock 
at the expense of the ‘surplus,’ it does not 
alter the pre-existing proportionate interest 
of any shareholder or increase the intrinsic 
value of his holding or of the aggregate 
holdings of the other shareholders as they 
stood before. The new certificates simply 
increase the number of the shares, with 
consequent dilution of the value of each 
share.” While a stockholder may sell the 
new shares, to do so results in a loss of 
voting power and a decrease in capital 
interest. To tax a stock dividend is to tax 
a capital increase, and not income. The 
dissenting opinion was based on the ground 
that a declaration of a stock dividend is 
equivalent to a cash dividend, and a cash 
dividend is clearly income; that before 
the adoption of the Sixteenth Amendment, 
income was commonly understood to mean 
the returns from time to time received by 
the stockholder from gains or earnings of 
the corporation, and a dividend is income 
whether paid in stock or in cash. 


The Supreme Court has not regarded an 
appreciation in value of corporate stock as 
being income to the shareholder. To be 
taxed, he must have received something 
severed or distinct from his original invest- 
ment viewed as a res. This requirement of 
severance is more basic than the element 
of gain, for a cash dividend may be income 
although the recipient has no gain. It can 
be urged, by an economist, that from the 
point of view of power to contribute to 
the support of the government, neither a 
cash dividend nor a stock dividend neces- 
sarily causes a significant change in the 
shareholder’s status. Granted that some- 
thing besides his original certificates has 
been received, the crucial test seems to be 
that stated by the late Dean Hall: Has he, 
as a result of the transaction, obtained a 
new interest in property, differing either in 
kind or in extent from that which he had 
before? A cash dividend or a dividend in 
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the stock of another corporation differs in| pay something for the new shares. 


if the stockholder is not regarded as having | 


kind, since he now has a direct and separate 
personal interest in such property as dis- 
tinct from his previous undivided and in- 
direct interest as an owner of the shares 
of the declaring corporation. A stock divi- 
dend changes his interest 
nor in extent, but his old property interest 
has simply been restated. 


Distinctions Between Cash and 
Stock Dividends 


The decision in Eisner v. Macomber 
necessitates a distinction between a real 
stock dividend and a cash dividend. If the 


corporation declares a cash dividend con- 
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Hence, 


realized income at the time of receipt of 


'a stock dividend, a similar result is re- 


neither in kind | 


. -_ ». ¢ increase 1 stock anc 1e | Xs 
current with an increase in stock and the | extent than those they had before. 


option to apply the dividend toward the 
purchase of stock, the dividend is not an 
exempt stock dividend. The stockholder 


has received cash; later voluntary use of | 


this cash to purchase stock does not alter 
the nature of the dividend. But 
stockholders agree beforehand so to apply 
the cash dividend that no cash actually 
passes, or the dividend check is at once 
returned for the stock, it is arguable that 
the formal cash dividend in 
an exempt stock dividend. 
and the Board of Tax Appeals have adopted 
this position, which is based on the intent 
behind the distribution. 
stockholders are siven 


is substance 


the option of 


taking either a cash dividend or a stock | 


dividend, the Treasury has ruled that the 
shareholder will be taxed if he elects to 
receive a cash dividend, but not if he elects 
to receive stock. 
divident in Eisner v. 
stockholder with the 
representation in the assets is therefore 
not conclusive. For in the above cases, 
the proportional interests were altered, as 
some stockholders received cash and some 
received stock, yet the dividends of the 
latter were held exempt as stock dividends. 


each 
proportional 


Macomber left 
same 


Dividends in Securities Other Than 
Common Stocks 


Eisner v. Macomber dealt with a dividend 
of common stock to a common stockholder, 


if the} 


The lower courts | 


Similarly, if the | 


The fact that the stock | 


quired in the case of the receipt of rights 
to subscribe for stock of the class already 
held. On a parity of reasoning, if the 
stock rights are sold, income may be re- 
alized. Moreover, if the right is one to 


subscribe to a different class of stock, or | 


to stock in another corporation, its receipt 
constitutes a realization of income. By the 


same token, if preferred shareholders are | 


given the right to subscribe to additional 


shares of preferred, it can be argued that | 


income will result, since they thereby ob- 
tain a power to acquire rights greater in 


Dividends in Cash and Property 


Peabody v. Eisner, decided before Eisner 
v. Macomber, held that a distribution of 
shares other than those of the declaring 
corporation was taxable at its full value 
to the recipient. Eisner v. Macomber ex- 
pressly left this decision undisturbed. The 


same conclusion applies to other distribu- | 


tions of property. 


Corporate Reorganization 


Where the corporate structure has been 


| significantly changed, and the shareholder 
receives new shares in other corporations | 
either in addition to, or in lieu of, the | 
shares he had previously held, the question | 


arises as to whether these new securities 
should be treated as taxable income. 

In the case of United States v. Phellis, 
257 U. S. 156, a Delaware corporation was 
formed, and the assets of a New Jersey 


corporation were transferred to it in return | 
| for debenture and common stock. 


Part of 


|the former, together with some cash re- 


so that it could be contended that no gain | 


resulted to the stockholders. On the other 
hand, if a preferred stockholder receives a 
dividend in preferred stock, he has more 
than he possessed before, mainly the right 
to more dividends and greater participation 
on liquidation. In addition, the corpora- 
tion has altered its relation to the stock- 
holders in that it has accepted an added 
obligation. Such dividend might be held 
taxable. It has been held that a stock- 
holder who receives a dividend in the form 
of bonds of the declaring corporation is 


taxable on their fair market value. The 
stockholder has obtained something dif- 
ferent in kind from what he possessed 
hbefore—he is a creditor now as well as an | 
owner. 


Stock Rights 


The receipt of rights to subscribe for the 
same class of stock as the recipient holds 
does not in itself constifute a realization of 
income. As he normally pre- 
emptive right to such shares, his right to 
subscribe is inherent in ownership. When 
the transaction is completed by his exercise 
of the rights, the shareholder is in a less 
advantageous position than if a stock divi- 
dend had been declared, for he has had to 


possesses .a 


tained by the tranferor, was used to take | 


up the bonds and preferred stock of the New 
Jersey corporation. The Delaware common 
stock 


was. distributed as a_ dividend, 
so that each shareholder in the New 
Jersey corporation received two such 


shares for each share of New Jersey stock, 
which he also retained. The Commissioner 


of Internal Revenue held the New Jersey | 


shareholder taxable on the full value of the 


Delaware shares received in the reorgani- | 


zation, on the ground that they were a 
dividend on his New Jersey shares, the 
surplus of the New Jersey company being 
adequate to pay such dividend. The Court 
of Claims held that the 
realized no income, since the total value of his 
holdings after the reorganization was the 
same as before, and since the distribution 
was in effect a stock dividend. The 
Supreme Court reversed the Court 
Claims, pointing out that the common stock 
of the Delaware company, when received 
by the old New Jersey company, consti- 


|tuted assets which represented its surplus. 


The ideas of the Supreme Court as to the 


nature of income are fully discussed in the | 
United States, 257 | 


cases of Rockefeller U. 
U. S. 176, Cullinan v. Walker, 262 U. S. 134, 
lieiss v. Stearn, 265 U. S. 242, and Marr v 
United States, 268 U. S. 536. 


It is clear that the Court does not regard 
a mere accretion in value during a taxable 
vear as constituting income; there must 
have been some change in the form or the 
extent of the taxpayer’s investment. Viewed 
against the cases that succeeded it, Eisner 





stockholder had | 


of | 


¢. | 





” 


|v. Macomber loses greatly in magnitude, 


Restricted on all sides to its facts, its bold 
definition of income partly discarded in 
result and subsequently disregarded as a 
futile attempt to confine a term that must 
remain elastic, the decision has not actually 
|resulted in the feared limitations on the 
taxing power. 








INCIDENTS OF PROGRESSIVE 
TAXATION 


Irving Diamond and Boris Kostelanetz, 
Members of the Editorial Board of 
| St. John’s Law Review 


10 St. John’s Law Review, April, 1936, 
| p. 312-318 


Progressive taxation, in which the amount 
of tax percentage levied upon property or 
income increases with additions in tax base, 
has met with approval among economists 
and political scientists. However, only in- 
cidental consideration has been given to 
the question of the constitutional tests of 
equality and uniformity. Rates propor- 
tioned to “an ability to pay” have met the 
|test of equality when questioned in the 
income tax case of Brushaber v. Union Pa- 
cific R. R., 240 U. S. 1, which reiterated 
the doctrine laid down by the Court in 
previous cases that diversity of taxation 
with respect to amount, and the state’s in- 
herent privilege to impose different rates, 
were entirely consistent with uniformity 
and equality. 
| Neither in inheritance nor in gift taxa- 
| tion does a progressive rate raise the con- 
stitutional question of arbitrary classification, 
since the subject taxed is the privilege. 
Gift taxes received a summary disposition 
by the courts on the historical concept of 
such levy as an excise. 

Progressive taxation is always an inci- 
dent of franchise taxation, whether of <o- 
|mestic or of foreign corporations. ‘lhe 
question of uniformity of rates as between 
| the individual and the corporation has been 
disposed of on the state’s inherent power 
to condition the privilege of existing as a 
| corporation and to regulate admission for 
| business purposes. However, when a for- 
eign corporation has been admitted to the 
state, there may not be a graduated tax 
which in operation creates a classification 
between foreign and domestic corporations. 
The heavier taxes on chain stores than on 
independent retailers have been upheld on 
the theory that the imposition operates 
with equal effect on all in the same class, 
and is based on “ability to pay.” 

It appears that in all possible situations 
the presence of a progressive rate offers 
| no obstacle to the validity of the tax meas- 
ure, provided that a proper classification 
has been accomplished. Proper classitica- 
| tion revolves around the ability to pay. 
which lies instinctively and unconsciousl 
at the bottom of all our endeavors at tax 
reform. 








RIGHT OF FEDERAL TAXPAYER TO 
QUESTION VALIDITY OF A 
FEDERAL TAX 


34 Michigan Law Review, March, 1936, 
p. 716-725 


Section 3224 of the United States Ke- 
vised Statutes, 26 U. S. C., Section 1545, 
provides: “No suit for the purpose of re- 
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straining the assessment or collection of | 
any tax shall be maintained in any court.” 
This legislation is justified by the neces- 
sities of government, since the government 
cannot operate unless taxes are promptly 
available. The language of the statute is 
sweeping, and although it lays down no 
exceptions, the Supreme Court has worked 
out implied exceptions on the ground that 
due process requires that no criminal pen- 
alty shall be inflicted without notice, hear- 
ing, and trial by jury. Collection of taxes 
has also been enjoined on equitable grounds 
such as multiplicity of suits and cloud upon 
title. 


The recovery of taxes paid under an| 
illegal levy generally raises no difficult | 
questions. Section 3220 of the Revised | 
Statutes permits a refund by the Com- 
missioner of Internal Revenue of all taxes 
illegally collected, and Section 3226 lays 
down certain conditions and time limits | 
with respect to the exercise of the right 
toa refund. The Agricultural Adjustment 
Act provided that no suit for refund shall 
be maintained unless the plaintiff can show 
that he has not directly or indirectly passed 
on the amount of the tax to the vendee 
of the article processed, or to anyone else. 


No one denies the right of the govern- 
ment to collect its revenue in summary 
fashion. But on the other hand, due proc- 
ess requires that in some way or the other 
the taxpayer be allowed to question the 
validity of the tax. 





SOME CONSTITUTIONAL LIMITA- 
TIONS ON STATE SALES TAXES 


Laurence M. Jones, Assistant Professor of 
Law, Lamar School of Law, 
Emory University 


20 Minnesota Law Review, April, 1936, 
p. 461-480 


Although there has been in the past agi- 
tation for sales taxes and though such taxes 
had to a limited extent been adopted, it was 
not until the past few years that they be- 
came of any considerable importance as 
part of the American fiscal system. The 
introduction of a new method of taxation 
presents many legal problems. This article 
is limited to a discussion of the problems 
raised by those clauses of the Federal Con- 
stitution prohibiting state taxation of im- 
ports and exports and relating to interstate 
commerce. 


The constitutional provision prohibiting 
State taxation of exports and imports refers 
only to goods coming into a state from 
foreign countries and to goods going into 
a foreign country. In determining how far 
this provision prevents the application of a 
sales tax to the sale or business of selling 
imports and exports, the writer has ar- 

ranged the cases in the following order. 
First are cases dealing with taxes on the 
sale or business of selling imported goods 
in the original packages in which they are 
imported. Then come the cases of taxes 
on sales of imported goods made after the 
Original packages have been broken. These 
are followed by cases on the taxing of sales 
of exports. 

A tax on the sale or occupation of sell- 
ing imports while they still remained in the 
possession of the importer in the original 
packages was held invalid in Brown v. Mary- 


DIGESTS 


| that a tax on the sale of an article, 


| but laid down the general rule that no tax 


Justice Marshall said: “All must perceive | 
im- 
ported only for sale, is a tax on the article 


itself So, a tax on the occupation 
of an importer is, in like manner, a tax 
on the importation.” The case was 


approved and followed in Cook v. Pennsyl- 
vania, 97 U. S. 566, which held unconstitu- 
tional a tax on auction sales as applied to 
the sale of goods which had been imported 
and which the auctioneer had sold for the 
importers in the original packages. The 
Court did not place its decision on the 
ground that the tax was discriminatory, 





could apply to sales by the importer, of 
imports while they remained in the original 
package in which they were imported. In 
Anglo-Chilean Nitrate Sales Corp. v. Ala- 
bama, 288 U. S. 218, the Alabama corporate 
franchise tax was held inapplicable to a 
corporation engaged exclusively in import- 
ing nitrate and selling it within the state 
in the original packages in which it was 
imported. 


Where the sales of the imports are not 
by the importer himself but by subsequent 
purchasers from him, they are taxable even 
though the goods still remain in the origi- 
nal packages. In [Varing v. Mobile, 8 Wall. 
(U. S.) 110, the Court pointed out the 
limitation of the exemption as follows: 
“Tmporters selling the imported articles in 
the original packages are shielded from 
any such state tax but the privilege of the 


| exemption is not extended to the purchaser, 


as the merchandise by the sale and delivery, 
loses its distinctive character as an import.” 


Once the original package has been 
broken, sales of the contents may be taxed. 
The limits of the doctrine that the first 
sale of the original package is exempt were 
indicated by Mr. Chief Justice Marshall 
in Brown v. Maryland, when he said: 


“When the importer has so acted upon the thing 
imported that it has become incorporated and mixed 
up with the mass of property in the country, it has, 
perhaps, lost its distinctive character as an import, 
and has become subject to the taxing power of the 
state; but while remaining the property of the im- 
porter, in his warehouse, 
package in which it was imported, a tax upon it is 
too plainly a duty upon imports to escape the prohi 
bition in the Constitution.” 


The importer “has so acted upon the thing 
imported” that it loses its immunity from 
taxation when he breaks the original pack- 
age and sells a part of the contents. The 
goods being once incorporated into the 
general mass of property in the state by 
the breaking of the original package, the 
sales of the contents are taxable whether 
made by the importer himself or by others. 

Sales of exports made directly to foreign 
buyers may not be taxed under a general 
mercantile license tax, measured by a per- 
centage of the gross sales, levied on all 
dealers irrespective of the kind of business 
in which they are engaged. In Crew Levick 
Co. v. Pennsylvania, 245 U. S. 292, the 
merchants were engaged in both local and 
foreign commerce and the state attempted 
to exact a license tax measured by the 
receipts from both sources. This was not 
allowed, the Court declaring: “The imposi- 
tion of a percentage upon each dollar of 
the gross transactions in foreign commerce 
seems to us to be, by its necessary effect, 
a tax upon commerce, and therefore a 
regulation of it; and for the same reason to 
be in effect an 





land, 12 Wheat. (U. S.) 419. Mr. Chief 


exports.” 
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in the original form or | 


impost or duty upon} 
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Neither may sales for exportation made 
through commission merchants be taxed, 
even though the merchant technically ac- 
quires title to. the goods before shipment. 
In Spaulding & Bros. v. Edwards, 262 UV. S. 
66, the pos ad were bought by a commis- 
sion merchant on an export order for a 
foreign purchaser, the manufacturer deliver- 
ing the goods direct to the exporting car- 
rier. The transfer of the title through the 
commission merchant to the foreign buyer 
was merely a step in the sale to the latter. 
The fact that the commission merchant 
theoretically acquired title to the goods and 
could have retained them for his own use 
was not regarded as controlling. 


From this review of the cases one may 
conclude that any attempt to apply a sales 
tax to sales, by the importer, of imports re- 
maining in the original package would be 
unconstitutional. All subsequent sales, how- 
ever, and all sales of the contents of broken 
packages may be taxed. Any sales for 
export, whether made directly to the foreign 
buyer or to commission merchants in the 
course of exportation to foreign purchasers, 
must also be exempt from the operation 
of a sales tax. Nor may a tax be levied 
on the privilege of engaging in any of 
these exempt transactions. But where the 
business consists of both exempt and non- 
exempt transactions, a tax may be levied 
on the non-exempt sales. 


Unlike the prohibition against state tax- 
ation of imports and exports, the commerce 
clause of the Federal Constitution does 
not expressly forbid state taxation of inter- 
state transportation. It merely provides 
that Congress shall have power “To regu- 
late commerce with foreign nations, and 
among the several states, and with the 
Indian tribes.” This is interpreted as giv- 
ing Congress the exclusive power to regu- 
late those subjects of commerce that are 
national in their character. Taxation of 
such commerce, being a form of regulation, 
is thus forbidden to the states. In con- 
sidering the application of this doctrine in 
connection with a sales tax, the cases have 
been divided into two main classes: first, 
cases in which the tax is imposed by the 
state of the destination of the goods sold, 
and second, cases where the tax is imposed 
by the state of the origin of the commodities. 


The cases dealing with taxes imposed 
by the state of destination have been 
grouped according to the physical location 
of the goods, at the time of the sale, with 
respect to the buyer in the state of desti- 
nation. The first group of cases deals with 
taxes imposed on the sale or occupation of 
selling goods which at the time of the sale 
are not within the state of destination. 
The second group of cases comprises taxes 
imposed on the sale or occupation of sell- 
ing goods which previous to the sale have 
been brought within the state of destination. 

Where the buyer in the state of destina- 
tion purchases goods which are at the time 
of the sale in another state, and the title 
to which by the terms of the transaction 
passes directly to the buyer, no tax may 
be imposed by the state of destination. 
The interchange of commodities being inter- 
state commerce, the Constitution prohibits 
the states from taxing it, as held in Robbins 
v. Shelby County Taxing Dist., 120 U.S. 489. 
| This privilege of engaging in interstate 
|commerce without being subject to the 
taxing power of a state extends to the 
solicitation of orders for goods which at 
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the time are outside the state, where the 
solicitation is made by a traveling sales- 
man selling to local merchants, by a house 
to house canvasser selling to consumers, 
or by a broker or commission merchant 
representing numerous out-of-state con- 
cerns; Real Silk Hosiery Mills v. Portland, 
268 U. S. 325. But where the sale is made 
or solicited by local merchants, the out- 
oi-state goods being shipped to the mer- 
chant, who then delivers them to the 
purchaser, the sale may be taxed; Banker 
Brothers Co. v. Pennsylvania, 222 VU. S. 210. 

The prohibition against the taxation of 
interstate commerce by the states does not 
prevent the taxing of sales where the goods 
previous to the time of sale have been 
brought into the state, and have become 
incorporated in the general mass of goods 
within the state. The case of Texas Co. v. 
Brown, 258 U. S. 466, indicated that in the 
future taxes on the sale of goods in the 
original package in which they were brought 
into the state would be sustained where 
the tax was not discriminatory. Finally, 
in Sonneborn Brothers v. Keeling, 262 U. S. 
506, Mr. Chief Justice Taft pointed out that 
the analogy between imports and articles 
in original packages in interstate commerce, 
with respect to immunity from taxation, 
fails. 

The sale of gas or electricity of extra- 
state origin presents an interesting problem 
in connection with the application of a 
state sales tax. The business may be car- 
ried on in two ways: first, the same com- 
pany may transmit the gas or electricity 
from the state of origin to the state of 
destination and there sell it to the indi- 
vidual consumers; second, the transmitting 
company may, in the state of destination 
sell the gas or electricity to a local com- 
pany which distributes to consumers. The 
Court held in East Ohio Gas Co. v. Tax 
Commission, 283 U. S. 465, that although 
in either case the lines used for interstate 
transmission and the lines used for local 
distribution will be permanently connected, 
the sale to the local consumers may be 
taxed. But the sale of gas within the state 
of destination to distributing companies 
only cannot be taxed. The sale in such 
case is so connected with interstate trans- 
portation that it constitutes part of the 
interstate commerce. 

A tax on the occupation of selling goods 
which at the time of the sale are within 
the state of destination is constitutional, 
even though the person taxed on such 
transactions is also engaged in selling goods 
which at the time of the sale are outside 
of the state, if the tax, by its terms or by 
construction by the state court, is limited 
to the sale of goods within the state, or if 
the tax is separable so that it can be ap- 
plied to local commerce only. 

The cases involving taxes imposed by the 
state of origin may be divided into two 
groups: first, cases dealing with taxes on 
the sale or occupation of selling goods, 
which at the time of the sale are within 
the state, to buyers outside the state; sec- 
ond, cases involving taxes on acts or occu- 
pations carried on within the state pre- 
cedent to the sale of the goods to out- 
of-state buyers. 

In Heyman v. Hays, 236 U. S. 178, it 
was held that a tax on the sale or occupa- 
tion of selling goods which at the time of 
the sale are in the state, is an unconstitu- 



































































































































































































































































































































































































































































































































outside the state. 
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tional regulation of interstate commerce 


where the sales are made directly to buyers 
: Taxes on the sale or} 
occupation of selling goods where both the 


goods sold and the buyer are within the 


state at the time of the sale, even though 


the sale is made in the process of or pre- 


liminary to the transportation of goods in 


interstate commerce, were held to be con- 


stitutional in Superior Oil Co. v. Mississippi 
ex rel. Knox, 280 U. S. 390. 


Taxes upon the acts or occupations of 
severing or extracting products of nature 


have been sustained by the Court where 


the measure of the tax was a percentage 
of the value of the product determined 


at the time of severance or extraction. 
Taxes on the act or occupation of process- 


ing or manufacturing goods within the 
state have also been upheld although a 
part or all of the goods were later trans- 


ported and sold to buyers in other states. 


Such tax was upheld in Utah Power and 
Light Co. v. Phost, 286 U. S. 165. Such 
taxes as may be measured by the value 
of the goods at the time the acts were 
performed, but an attempt to tax the gross 
receipts from the sale of the goods after 
interstate transportation and sale as the 
basis for the tax would probably be un- 


constitutional as a tax on interstate commerce. 


CASE COMMENTS 


Return of Taxes Levied Under Invalid 
Act.—An application for an order enjoin- 
ing the defendant collector from enforc- 
ing the collection of processing taxes was 
denied by the lower courts. The Supreme 
Court agreed to review the case on con- 
dition that the money involved be placed 
to the joint account of the plaintiff and 
defendant, to be withdrawn only upon 
order of the Court. Before the case was 
reached for final determination, the Agri- 
cultural Adjustment Act, calling for the 
levy of the taxes in question had been 
declared unconstitutional. On motion to 
have the taxes returned to the plaintiff, 
held: order of the circuit court refusing 
to grant the injunction vacated and the 
impounded funds returned to the plaintiff. 
The taxes had not as yet been paid. Since 
the act under which they were levied was 
unconstitutional any further attempt to 
collect them would constitute a trespass 
by the collecting officer. Rickert Rice-Mills 
v. Fontenot, 56 Sup. Ct. 374. Discussed in 
13 N. Y. U. L. Q. Rev., Mar., 1936, p. 474. 


Validity of Retroactive Tax on Specific 
Class of Transaction.—The Silver Purchase 
Act, imposing a stamp tax on net profit 
derived from the transfer of any interest 
in silver bullion, provides that the tax 
shall apply retroactively to transactions 
made within thirty-two days of the date 
of enactment. During this period the plain- 
tiff derived a net profit from the sale of 
future contracts for the delivery of silver. 
The plaintiff, after paying the tax, filed an 
adequate claim for its refund. In an action 
for this refund, held: judgment for the 
plaintiff. A retroactive tax, applicable to 
only one transaction as distinguished from 
the general business operations carried on 
by the taxpayer, is invalid under the due 
process clause of the Constitution. Hudson 
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v. United States, 12 Fed. Supp. 620.  Dis- 


cussed in 13 N. Y. U. L. Q. Rev., Mar., 
1936, p. 494. 


Federal Estate Tax—lInclusion in Net 
Estate of Sums Paid to Charity Under 


Compromise of Will—Testator, a resident 


of Rhode Island, willed his property, with 
the exception of one specific legacy, to A. 
When the will was offered for probate, 


objection was made by the testator’s next 


of kin to its allowance. A compromise 


was agreed upon in which the gift to A 
was reduced substantially, and certain sums 
were paid to charities. 


A Rhode Island 
statute provided that a compromise be 
given the same effect as if originally part 
of the will. The Board of Tax Appeals 


held that in determining the testator’s net 
estate for Federal tax purposes, the sums 
paid to charities should have been included, 
and ordered a redetermination of a defi- 


ciency in the tax imposed by defendant. 
Plaintiff appealed, contending the sums 
paid to charities were exempt under sec- 
tion 303 (a) (3) of the Revenue Act of 
1926. 26 U. S. C. A. sec. 412 (d). Held, 
one justice dissenting, that judgment he 
reversed. The right to succeed to prop- 
erty of a decedent depends upon and is 
regulated by state law, and the Federal 
courts are bound by state law on the mat- 
ter. Therefore, the sums in question 
should not have been included in the tes- 
tator’s net estate. Smith v. Commissioner 
of Internal Revenue, 78 Fed. (2d) 897. Dis- 
cussed in 20 Minn. L. Rev., Apr., p. 572. 


Non-Discriminatory Overassessment as 
a Violation of Due Process—The Great 
Northern Railway sought an injunction 
against the tax collecting officials of the 
state and counties of North Dakota on 
the ground that the assessment valuation 
on its properties for the year 1933 was 
arbitrarily made and grossly excessive. 
From the answer and evidence it appeared 
that the valuation for 1932 was $78,850,024, 
and for 1933 was $78,832,888. If the meth- 
ods used to determine the assessed value 
for 1932 had been applied for 1933, the 
valuation would have been approximately 
$65,000,000, or 24.52 per cent less than the 
value as assessed. During 1932 an initiated 
measure had been passed reducing the tax 
base in the state from 75 per cent to 50 
per cent of the assessed value. N. D. Laws 
1933, p. 493. The trial judge found no 
over assessment for 1933 or intent to de- 
fraud the railroad in the assessment for 
the year, and dismissed the bill. The 
complainant appealed. The circuit court 
of appeals affirmed the decree. The Supreme 
Court granted certiorari. Held, that failure 
to consider the enormous diminution in 
value of property due to the depression is 
equivalent in law to an intention to make 
a grossly excessive assessment in violation 
of the due process clause of the Four- 
teenth Amendment, and that the defend- 
ants should be enjoined from collecting 
taxes on an assessed value over $68,832,888. 
Reversed and remanded with directions. 
Great Northern Ry. v. Weeks, 56 Sup. Ct. 
426. Discussed in 49 Hary. L,. Rev., Apr. 
1936, p. 1012. 
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PENDING ST 


CALIFORNIA 
First Special Session 


The Legislature convened in First Spe- 
cial Session on May 25, 1936, and adjourned 
on May 26, 1936. The following tax laws 
were enacted: 


Revival of Corporate Powers.—y& Chap. 9 
(A. B.. No. 2) adds section 3669cc to the 
Political Code providing for the restoration 
of corporate powers suspended for failure 
to pay taxes. Approved May 29, 1936. 


Property Taxes.—y Chap. 4 (S. B. No. 3) 
provides a ten-year installment plan for 
payment of delinquent irrigation district 
taxes. Approved May 29, 1936. 

% Chap. 10 (A. B. No. 3) reenacts the 
ten-year installment plan for payment of 
delinquent real estate taxes. Approved 
May 29, 1936. 


ILLINOIS 
Second Special Session 


The following additional bills have been 
introduced: 


Chain Store Tax.—H. B. No. 58 of the 
Second Special Session proposes a chain 
store tax; rates $25 to $1,500. 

H. B. No. 59 of the Second Special Ses- 
sion proposes a chain store tax; rates $5 


to $500. 


Property Taxes.—S. B. No. 29 of the 
Second Special Session levies a state prop- 
erty tax to provide 40 million dollars for 
relief. 


Utilities—H. B. No. 60 af the Second 
Special Session levies a tax of 10 cents per 
1000 cu. ft. of natural gas sold by means 
of pipe lines. 


Fourth Special Session 


The Fourth Special Session of the IIli- 
nois Legislature convened on May 19, 1936. 


Constitutional Amendment.—H. J. R. No. 
7 of the Fourth Special Session proposes 
a constitutional amendment to prohibit the 
imposition of a tax on food, clothing and 
medicine. 


Property Taxes.—%H. B. No. 14 of the 
Fourth Special Session validates county 
bonds and provides for the levy of taxes for 
Approved June 9, 1936. 


payment thereof. 
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H. B. No. 158 requires $10,000 wholesale 
liquor license by dealers with stock stored 
in Federal warehouses. 

H. B. No. 288 levies a tax on soft drinks 
at rates of 76 cents per gallon on syrups 
and 1 cent on each 5 cents of selling price 
of soft drinks. 

H. B. No. 502 prohibits sale of beer or 
intoxicating liquor without a federal li- 
cense. 

H. B. No. 508 makes general amend- 
ments to the liquor license law. 

H. B. No. 563 amends law relative to the 
distribution and computation of beer taxes. 

B. No. 564 gives liquor licenses the 
— of property with respect to trans- 
ers. 


Business Licenses.—S. B. No. 109 reduces 
license fee to $5 for sale of fire extin- 
guishers. 

S. B. No 112 fixes additional fee of 50 
cents for recording of minerals and con- 
tracts. Passed Senate, June 4, 1936. 

S. B. No. 120 increases to $10 per reel 
the fee charged for censorship of moving 
pictures. 

S. B. No. 136 repeals license tax on 
cotton futures brokers. 


S. B. No. 206 provides that all unpaid 
licenses shall bear interest at 2 per cent 


NDER the above heading, report will 

be. made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, designated by a 
bold-faced star [%]. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes a 
twenty-four hour reporting service on all 
subjects for all states. Copies of the text 
of any bill reported may be obtained for a 
service charge of one dollar per bill. 





H. B. No. 22 of the Fourth Special Ses- 
sion provides for the adjudication of tax 
levies and rates prior to their extension. 

H. B. No. 34 of the Fourth Special Ses- 
sion increases the tax for garbage collec- 
tion from 1 mill to 2 mills. Passed House. 

H. B. No. 40 of the Fourth Special Ses- 
sion provides that delinquent tax penalties 
shall not be assessed on 1934 taxes. Passed 
Senate. 

H. B. No. 46 of the Fourth Special Ses- 
sion eliminates penalties on tax delinquent | per month from March Ist. 
property if redeemed in 1936 or 1937. S. B. No. 240 amends the law regulating 

H. B. No. 48 and S. B. No. 32 of the|real estate agents. Passed Senate, June 9, 
Fourth Special Session give county clerks | 1936. 

6 galead to adjust municipal tax rate] HB. No. 135 repeals Act No. 25, L. 1934, 
imits. 7 Fourth Extra Session, authorizing Gov- 

S. B. No. 23 of the Fourth Special Ses-|ernor to suspend manufacturing taxes. 


sion amends an Act relative to tax exten- : 
: : : H. B. No. 136 repeals the manufacturers 
sion in counties of over 150,000 and less tax on other than oil. Killed in Senate, 


than 500,000 population. June 9, 1936. 
S. B. No. 25 of the Fourth Special Ses- H. B. No. 137 exempts state banks and 


sion provides for a levy of taxes for the : 
forest preserve annuity and benefit fund. manufacturers, except oil manufacturers, 
from license tax. Passed both Houses, 


June 9, 1936. 


H. B. No. 138 repeals occupational license 
tax on state banks. Passed both Houses, 


June 9, 1936. 


H. B. No. 139 prohibits duplication of 
taxes on meat products. Passed both 
Houses, June 9, 1936. 

H. B. No. 187 fixes license fee of $250 
on gasoline stations selling tires and tubes 
or other accessories. 

H. B. No. 212 levies a tax on motion 
picture chains. 


LOUISIANA 


Regular Session 


The 1936 Regular Session of the Legisla- 
ture convened May 11, 1936. Action on 
— bills and new introductions in- 
clude: 


Alcoholic Beverages.—S. B. No. 88 re- 
quires $10,000 wholesale liquor license by 


dealers with a stock stored in Federal 
warehouses. 
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H. B. No. 217 levies a license tax on 


itinerant vendors ranging from $10 to $50. | 


H. B. No. 221 provides for $25 license 
on billiards. 

H. B. No. 238 levies a tax on production 
of carbon black at % cent a pound, or 
1 cent on each 1,000 feet of gas used in 
carbon black. 


H. B. No. 


245 exempts disabled war 
up to $25. 
H. B. No. 252 levies a license tax of $2.50 | 


on mechanical musical instruments. 


H. B. 


on each message transmitted by telephone 
or commercial wireless station. 

H. B. No. 369 levies a tax on money 
lenders ranging from 50 cents on loans} 


of $10 or less to $6 on loans of more than 
$1,000. 


No. 287 levies tax of 1 cent on| 


each 5 cents of selling price of cosmetics. | for each store up to 5, to $1,250 for each 
H. B. No. 340 levies a tax of 2 per cent | additional store. 





|or license charges against those engaged 


; : |in the sale or repair of automobiles. 
veterans from paying occupational taxes | 


| 
| 
| 


| present utility tax and provides for levy | 


H. B. No. 370 levies a tax on brokers 
with rates ranging from $5 on $100 of | 


interest to $2,000 on $20,000 of interest. 
H. B. No. 376 levies a license tax on 

drive-in parking lots where refreshments 

are served. Withdrawn in House, June 1, | 


1936. 


H. B. No. 386 exempts water transporta- | 


tion corporations from the general license | 
tax. 


| 


H. B. No. 407 amends general license law | 


relative to firms selling fire engines and 
equipment. 

H. B. No. 430 amends general license law 
relative to theatres, opera houses, and golf 
links. 

H. B. No. 453 levies a tax of 1 cent on 
each 5 cents of selling price of confections. 

H. B. No. 485 levies a license tax of 
$100 a year upon dramatic and vaudeville 
shows. 

H. B. No. 495 levies a 
on each bill of lading. 

H. B. No. 513 provides for a $50 license 
for traveling salesmen. 


tax of 3 cents 


slot machines. 

H. B. No. 552 amends general license act 
relative to penalties. 

H. B. No. 
to levy a license tax on places of amuse- 
ment. 


H. B. No. 557 levies license tax for 
in parishes and municipalities. 

H. B. No. 561 provides for the licensing 
of coin-operated vending machines. 

H. B. No. 582 levies a license 
peddlers. 

H. B. No. 585 levies a tax on the business 
of money lending. 

H. B. No. 603 taxes the business of buy- 
ing cotton. 


tax on 


Jurisdiction 
Ali ibama (Sp.) 
California (Sp. ) 
Colorado (2nd Sp.) 
Illinois (1st Sp.) 
Illinois (2nd Sp.) 
Illinois (3rd Sp.) 
Illinois (4th Sp.) 
Indiana (Sp. ) 
Kansas (Sp. 
Kentucky 
Kentucky (Ist Sp.) 
Kentucky (2nd Sp.) 
Kentucky (3rd Sp.) 
Louisiana 








| 


| state gasoline tax when used in street con- 


| 
| 


H. B. No. 530 levies tax on operation of | construction. 


| suspend the tax on oil. 


554 authorizes municipalities | 


|tax law authorizing the Governor to sus- 


privilege of operating amusement machines | pend manufacturing taxes on oil refiners. 
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H. B. No. 610 levies a license tax of 
10 per cent on amusement tickets. 

H. B. No. 631 permits police juries to 
levy amusement taxes. 

H. B. No. 648 amends license tax on 
taxicabs. 


H. B. No. 684 provides a schedule of tax 


H. B. No. 710 amends the general license 
|law in relation to wholesalers. 


Chain Store Tax.—H. B. No. 215 levies 
a tax on chain stores ranging from $100 


Franchise Tax.—S. B. 
general amendment to 
“" anchise tax law. 

1936. 

5 B. 


No. 218 makes 
the corporation 
Killed in Senate, June 


No. 286 taxes corporations under 


of an additional corporation franchise tax 
of 2 per cent of gross receipts. 

H. B. No. 385 exempts water transporta- 
tion companies from corporation franchise 
tax. 

H. B. No. 713 amends the corporation 
| franchise tax law relative to information 
to be furnished. 

H. B. No. 737 amends the corporation 
| franchise tax law relative to annual reports. 

H. B. No. 738 provides for the re-enact- 
ment of the corporation franchise tax law. 


Gasoline Tax.—S. B. No. 151 provides 
for the refunding of gasoline taxes paid 
on fuels used in motor boats engaged in 


fishing industry. Passed Senate, June 4, 
1936. 
S. B. No. 254 amends the constitution | 


to exempt parishes from payment of the | 


struction. 

S. B. No. 255 amends the constitution 
to exempt federal agencies from state 
gasoline tax when fuel is used in street 


H. C. R. 27 authorizes the governor to 


H. B. No. 133 reduces tax on oil refiners 
to 1 cent per barrel. Passed House, June 2, 
1936. 


H. B. No. 134 repeals section of license 


H. B. No. 289 levies tax of 5 cents per 
quart on lubricating oil. 

H. B. No. 290 abolishes all parish gasoline 
taxes and levies a 2 cents per gallon state 
tax in lieu thereof. 

H. B. No. 555 makes general amend- 
ments to the gasoline tax collection. 

H. B. No. 629 amends law permitting 
police juries to levy gasoline taxes. 










1936 Sessions of State Legislatures 





Convened Adjourned Jurisdiction 

Feb. 11 Apr. 17 Maryland (Sp.) ‘ a 
May 25 May 26 Massachusetts Jan. 

Mar. 23 Apr. 1 Minnesota (Sp.) . Dec. 

Oct. 28,’35 Mar. 6 Mississippi 

Jan. 8 ‘ New Hampshire (Se. oe ed 
Feb. 5 Mar. 6 New Jersey ‘ .. Jan. 

May 19 June 19 New York Jan. 
Mar. 5 Mar. 18 Ohio (Sp.) Sep. 
July 7 Pennsylvania (Sp.)..May 
Jan. 7 Feb. 15 Rhode Island + pam. 
Feb. 24 Mar. 7 South Carolina . _- 
Mar. 9 Mar. 26 Vermont (Sp.) . Dec. 
Mar. 30 May 9 Virginia : Jan. 
May 11 West Virginia (Sp.). June 


Convened Adjourned 











Income Tax.—S. B. No. 219 makes 
general amendments to the income tax law. 
Killed in Senate, June 11, 1936. 

H. B. No. 296 makes income tax returns 
confidential. 

H. B. No. 387 exempts water transporta- 
tion corporations from state income tax. 

H. B. No. 714 makes general amend- 
ments to the income tax law. 


Kerosene Tax.—H. B. No. 556 makes 
general amendments to the kerosene tax 
collection act. 


Motor Vehicles.—S. B. No. 149 regulates 
licensing of motor vehicle operators. 

H. B. No. 186 abolishes the monetary 
penalty for failure to obtain an auto li- 
cense within the time fixed by law. 

H. B. No. 278 licenses and fixes minimum 
age of motor vehicle operators. 


Property Taxes.—S. C. R. 8 provides for 
the postponement of the collection of 
taxes. 

S. B. No. 15 exempts from taxation for 
15 years all industries located on the in- 
dustrial canal in New Orleans. Killed in 
Senate, June 9, 1936. 

S. B. No. 55 requires receivers and 
liquidators continuing in business to pay 
state taxes and licenses. 

S. B. No. 56 gives state and municipal 
governments a lien on all personal prop- 


erty for taxes. Passed both Houses, 
June 10, 1936. 
S. B. No. 58 proposes constitutional 


amendment to exempt certain industries 
from certain forms of taxation. With- 
drawn, June 10, 1936. 

S. B. No. 64 proposes a constitutional 
amendment creating a Department of Rev- 
enue. Passed Senate, June 1, 1936. 

S. B. No. 73 makes a tax title valid after 
5 years from nonpayment of taxes. 

S. B. No. 121 provides for parity of tax 
liens of the State and its subdivisions. 

S. B. No. 130 provides for the cancella- 
tion of all encumbrances on real property 
sold for taxes and not redeemed within 
1 year. 

S. B. No. 200 relates to the preparation 
of tax statements in New Orleans. 

S. B. No. 201 regulates the mailing of 
tax statements. 

S. B. No. 214 exempts new industries 
from taxation for 10 years. Passed Senate, 
June 9, 1936. 

S. B. No. 222 provides for a constitu- 
tional amendment to limit parish tax rates 
to 6 mills. 

S. B. No. 223 amends the constitution to 
permit Caddo Parish to assess special taxes. 

S. B. No. 263 treats on a parity state 
and municipal tax liens. 

H. C. R. 25 relates to the collection of 


taxes. Adopted by both Houses, June 3, 
1936. 
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H. B. No. 34 proposes constitutional 
amendment exempting from taxes for 15 
years, manufacturing or commercial places 
located on the New Orleans navigation 
canal. 

H. B. No. 68 authorizes municipalities 
to sell after delinquency, tax liens. 

H. B. No. 103 re-enacts Act No. 161, L. 
1932, to allow redemption of property ad- | 
judicated for non-payment of taxes, by 
payment of taxes for one year. 

H. B. No. 123 extends Act providing for 
redemption of property adjudicated to the 
State for taxes. 

H. B. No. 241 fixes the value of denuded 
lands for assessment purposes at not less 
than $2 nor more than $4 an acre. 

H. B. No. 242 provides that lands for- 
feited to the State for taxes and not re- 
deemed in 3 years shall not be subject to 
redemption. 

H. B. No. 244 changes tax on fire insur- 
ance premiums from ¥% per cent to 1 per 
cent. 

H. B. No. 272 fixes the rate of assess- 
ment for taxing oil lands at 10 per cent 
of their value for a period of 10 years. 

H. B. No. 312 amends the charter of 
New Orleans so_as to restore the taxing 
power of the city. Passed House, June 9, 
1936. 

H. B. No. 313 changes the time of making 
assessments of property in New Orleans. 
Passed House, June 9, 1936. 


“NDING STATE TAX LEGISLATION 


H. B. No. 118 increases the severance 
tax on sulphur to $2.50 per ton. 

H. B. No. 176 raises the tax on natural 
gas to 1 cent per 1,000 cubic feet, and the 
tax on sulphur to $1.25 per ton. 

H. B. No. 284 levies a tax on natural gas 
of 5 per cent of gross sales price. 

H. B. No. 285 increases severance tax 
on natural gas to 4% of 1 per cent per 1,000 
cubic feet. 

H. B. No. 298 provides that the Con- 
servation Commission may retain present 
$50 permit fee for drilling oil and gas wells. 


Tobacco Tax.—S. B. No. 167 regulates 
the collection of tobacco tax. Withdrawn 
in Senate, June 4, 1936. 


H. B. No. 656 makes general amend- 
ments to the tobacco tax. 


H. B. No. 743 makes general amend- 
ments to the tobacco tax act. 


MASSACHUSETTS 


Regular Session 


Additional bills introduced at the Regular 
Session, which convened on January 1, 
1936, and important action on pending bills 
include: 


Alcoholic Beverages.—* H. B. No. 1791 





H. B. No. 341 levies a tax of 1 per cent on 
casualty and fraternal insurance premiums. 
Withdrawn in House, June 4, 1936. 

H. B. No. 346 amends law providing for 
the redemption of property adjudicated to 
the State for imposed taxes. 

H. B. No. 365 provides for the assess- 
ment of state banks. 

H. B. No. 423 relates to property pur- 
chased at tax sales. 

H. B. No. 445 relates to property re- 
deemed from the State. 

H. B. No. 477 fixes the value of non- 
profit exchanges at 10 per cent of actual 
value for assessment purposes. 

_H. B. No. 523 requires owners of build- 
ings to make reports to assessors on im- 
provements. 

H. B. No. 650 makes it mandatory for 
all vendors of personal property, other than 
in the usual course of trade, to secure a 
tax research certificate. 

H. B. No. 671 amends the law relative 
to the assessment of bank shares. 

_H. B. No. 672 levies a tax on land held 
for cemetery purposes for sale. 


Sales Tax.—H. B. No. 547 provides for 
the levy of a 2 per cent general sales tax. 


H. B. No. 748 levies a 2 per cent sales 
tax on rubber tires. 


Severance Taxes.——S. B. No. 9 levies 
% of 1 mill severance tax, 10 per cent 
amusement tax, and a tax of 50 cents on 
each document filed. 

S. B. No. 54 provides for the collection 
of severance taxes monthly 
quarterly. 

S. 
Severance taxes. 
1936 


H. B. No. 1425 relates to hawkers, 
H. B. No. 95 increases the severance | peddlers and selling agents who go from 
tax on sulphur to $1.25 per ton and raises|place to place selling samples, lists, 


the 


4% cents. 


instead of 


B. No. 69 requires daily reports on 
Passed House, June 8, 


tax on lowest grade crude from 4 to 


regulates dealing in warehouse receipts for 
alcoholic beverages. Approved June 3, 
1936. Chapter 316. 


H. B. No. 1807 relates to the taxation 
of sales of certain alcohol in certain in- 
stances. Passed House, May 18, 1936. 


Banks.—H. B. No. 367 relates to taxation 
of deposits in savings banks and savings 
departments of trust companies. Killed in 


House, May 22, 1936. 


Business Licenses.—S. B. No. 392 relates 
to the supervision of electricians. Killed 
in both Houses, May 12, 1936. 


H. B. No. 305 provides for an initiative 
petition for the passage of an act repeal- 
ing the laws relative to horse and dog 
races under the pari-mutuel system of 
betting and abolishing the state racing 
commission. Killed in both Houses, June 
2, 1936. 


H. B. No. 469 discontinues payment to 
the commonwealth of portion of money 
wagered at horse and dog racing meetings 
held in connection with a state or county 
fair and relates to amounts that may be 
retained by licensees holding such meet- 
ing. Passed both Houses, May 29, 1936. 


H. B. No. 482 relates to payment and 
to use by the commonwealth of certain 
proceeds of horse and dog racing meetings. 
Killed in both Houses, June 3, 1936. 


*H. B. No. 723 relates to submission to 
voters of the several counties of the ques- 
tion of licensing dog races at which the 
pari-mutuel system of betting shall be 
permitted. Approved May 6, 1936. Chap- 
ter 253. 

H. B. No. 1268 repeals and amends cer- 
tain provisions of law relative to horse and 
dog racing. Killed in both Houses, May 
12, 1936. 


catalogues or otherwise for future delivery. 
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%*H. B. No. 1637 regulates the employ- 
ment of persons by licensees conducting 
horse or dog races under the pari-mutuel 
or certificate system of wagering. Approved 
May 13, 1936. Chapter 268. 

H. B. No. 1783 relates to taxes imposed 
on amounts received as wagers at dog 
racing meetings. 

H. B. No. 1788 relates to taxes imposed 
on amounts received as wagers at dog rac- 
ing meetings. Killed in Senate June 4, 
1936. 

*% H. B. No. 1789 provides for an investiga- 
tion relative to taxes imposed on amounts 
received as wagers at horse and dog rac- 
ing meetings at which the pari-mutuel 
system of wagering is permitted. Ap- 
proved June 9, 1936. Chapter 38 Resolves. 

H. B. No. 1812 provides for the licens- 
ing and regulation of wrestling matches or 
exhibitions. Killed in House, June 10, 1936. 
H. B. No. 1868 relates to the revocation 
and suspension of licenses for theatrical 
and like exhibitions in the city of Boston. 
Passed Senate June 4, 1936. 


Corporation Excise Tax.—H. B. No. 365 
relates to taxation of banks, trust com- 
panies and certain other corporations, 
especially with respect té& the definition of 
net income. Killed in House, May 26, 1936. 

H. B. No. 1819 changes the method of 
taxation of machinery of manufacturing 
corporations and others. Passed both 
houses, June 11, 1936. 

H. B. No. 1918 provides for a temporary 
additional tax upon corporations. 


Gasoline.—H. B. No. 1846 relates to the 
imposition of the excise on motor vehicle 
fuels and to the collection thereof. 


Income Tax.—H. B. No. 364 discontinues 
certain tax deductions on income from 
professions, employment, trade or business. 
Killed in House, May 26, 1936. 

H. B. No. 1918 provides for a temporary 
additional tax on personal incomes. 


Legacies and Successions.—H. B. No. 
1918 provides for a temporary additional 
tax and legacies and successions. 


Motor Vehicles.—S. B. No. 114 author- 
izes the Department of Public Utilities to 
grant temporary licenses to common car- 
riers of passengers by motor vehicle for 
the purpose of operating trial routes. 
Killed in House, May 11, 1936. 

S. B. No. 196 requires the payment of 
arrearages of the motor vehicle excise tax 
as a condition precedent to the registration 
of certain motor vehicles. Killed in both 
Houses, May 20, 1936. 

H. B. No. 176 makes the payment of a 
motor vehicle tax previously assessed a 
prerequisite to the registration of certain 
motor vehicles. Killed in both Houses, 
May 20, 1936. 

H. B. No. 903 requires applicants for 
licenses to operate motor vehicles to fur- 
nish photographs and finger prints. Killed 
in House, May 18, 1936. 

H. B. No. 1031 relates to compensation 
| for motor vehicle injuries. Killed in both 
Houses, May 29, 1936. 


H. B. No. 1835 relates to the payment of 
excise taxes by owners of commercial 
motor vehicles operated by non-residents 
| of certain states. 


H. B. No. 1837 relates to an excise tax 
on registered motor vehicles in lieu of local 








| Killed in both Houses, May 28, 1936. 


| tax. 
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H. B. No. 1843 relates to the revocation 
or suspension of licenses to operate motor 
vehicles upon conviction of operating a 
motor vehicle negligently so that the lives 
and safety of the public might be en- 
dangered. Killed in Senate, June 3, 1936. 

H. B. No. 1879 relates to an excise tax 
on registered motor vehicles in lieu of local 
tax. Passed both houses, June 11, 1936. 

H. B. No. 1886 relates to fees for reg- 
istration of certain motor vehicles and 
trailers. Passed House, June 10, 1936. 


Property Taxes.—S. B. No. 156 relates to 
exemption from local taxation of income- 
paying intangibles. Killed in House, May 
20, 1936. 

S. B. No. 415 relates to land taken or 
sold for taxes and to tax titles. Passed 
both Houses, March 6, 1936, to conference 
committee May 7, 1936. 

H. B. No. 1869 relates to assessment of 
certain taxes and to the distribution of 
certain other taxes. Passed House, June 2, 
1936. 

H. B. No. 1877 provides for investiga- 
tion by a special commission relative to 
certain problems arising from acquisition 
of ownership of property in a municipality 
by the commonWealth or a political sub- 
division. Passed House, June 9, 1936. 


NEW HAMPSHIRE 
Special Session 


The Special Session of the Legislature 
which convened on May 12, 1936, adjourned 
the next day, after enacting the following 
tax bill: 


Additional Gasoline Tax Extended.— 
* H. B. No. 467 extends the additional road 
toll of 1 cent per gallon of gasoline until 
the 1936 flood relief bonds are paid. Ap- 
proved May 13, 1936. Chapter 1. 


NEW JERSEY 
Regular Session 


Additional bills introduced at the Regular 
Session, which convened on January 14, 
1936, and important action on other bills 
include: 


Alcoholic Beverages.—¥%S. B. No. 301 
prohibits alcoholic beverage distributors’ 
licenses to be issued for premises upon 
which any other retail business is carried 
on except that of beverages. Approved 
May 30, 1936. Chapter 125. 

A. B. No. 123 regulates liquor licenses 
to corporations. Passed Senate, June 1, 
1936. 


Business Licenses.—A. B. No. 440 grants 
to war nurses the same benefits granted 
to veterans with reference to the issuance 
os licenses. Passed House, May 6, 
1936. 

A. B. No. 474 provides that commercial 
fertilizer tax be paid to State Agricultural 
Experiment Station upon certification of 
State Chemist instead of to State Tax 
Commissioner. Passed House, May 21, 
1936. 


A. B. No. 475 provides that commercial 


feeding stuff tax be paid to State Agri-| 


cultural Experiment Station upon certifica- 
tion of State Chemist instead of to State 
Tax Commissioner. Passed House, May 21, 
1936. 


Franchise Tax.—A. B. No. 141 repeals 
Ch. 105, Laws of 1931, concerning exemp- 
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tions from corporation franchise taxes. 
Killed in House May 25, 1936. 

A. B. No. 499 imposes franchise taxes 
on foreign corporations doing business in 
New Jersey in proportion to the gross re- 
ceipts in New Jersey as against their total 
gross receipts. 


Gasoline.—A. B. No. 497 amends the 
motor fuel tax act with reference to defini- 
tion of “fuels,” exempts stationary engines, 
vehicles not for use on highways, and state- 
owned motor boats. 


Motor Vehicles.—S. B. No. 154 pro- 
vides for the licensing of motor busses 
under the Board of Public Utilities. Ap- 
proved June 5, 1936. Chapter 133. 


S. B. No. 271 fixes penalties for persons 
carrying passengers for hire without a 
license at $25.00 or 30 days for first offense 
or $100.00 or 90 days for subsequent of- 
fenses. Passed Senate, May 25, 1936. 


Property Taxes.—S. B. No. 279 validates 
certain budgets, tax ordinances and tax 
resolutions where there were defects in 
procedure. Passed Senate June 1, 1936. 


*S. B. No. 282 enables townships and 
towns except in first and second class coun- 
ties to adjust past due taxes. Approved 
May 16, 1936. Chapter 105. 

S. B. No. 307 provides that where the 
Banking Commissioner takes possession 
of any institution that no tax liens shall 
be foreclosed until nine months after the 
institution of suit to foreclose. 


S. B. No. 310 increases the member- 
ship of the State Board of Tax Appeals 
from five to seven. 

S. B. No. 311 extends the operations of 
the act concerning unpaid taxes to Jan- 
uary 1, 1939 and exempts from the opera- 
tion of that act properties taken over by 
the Banking Commissioner. 

S. B. No. 320 exempts Y. M. C. 
CA. ¥. 0. Gf. A... 
estate taxation. 

* A. B. No. 86 extends the terms of “tax 
collectors” in municipalities with popula- 
tions over 300,000 to five years. Approved 
June 5, 1936. Chapter 141. 


*A. B. No. 138 extends the time to 
June 30, 1936 for the Tax Commissioner 
to compute the average rate of taxation. 
Approved May 18, 1936. Chapter 106. 

A. B. No. 140 permits the State Tax 
Commissioner or Attorney General to certi- 
orari judgments of the State Board of Tax 
Appeals on behalf of any subdivision of 
the State. Passed House May 25, 1936. 


* A. B. No. 274 empowers the State Tax 
Commissioner to bid and acquire prop- 
erties under execution based on a claim 
for taxes. Approved May 26, 1936. Chap- 
ter 113. 

A. B. No. 470 exempts from taxation 
real and personal property used for war 
veterans’ organizations or affliated so- 
cieties. Passed House June 1, 1936. 


Transfer Taxes.—S. B. Nos. 322 and 323 
relate to the payment of transfer taxes to 
counties. 


A., Y. W. 
Y. W. H. A. from real 


NEW YORK 


Regular Session 


The New York legislature which con- 
vened January 1, 1936, adjourned May 13, 
1936. The Governor had 30 days after that 
date in which to act upon bills in his hands 
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upon adjournment. The following con. 
cludes the important tax laws enacted at 
the session: 


Alcoholic Beverages —*S. B. No. 301 
licenses for the sale of wine in cities of 
100,000 or over are changed to $300. Pre- 
viously that fee was required for licenses 
in cities of 1,000,000 or over only. Ap- 
proved and effective May 27, 1936. Chap- 
ter 759. 

* A. B. No. 1107 amends the Alcoholic 
Beverage Control Law by deleting the 


provision that refunds should not be made ] 


for the first six months of the license term 
where the license is voluntarily surrendered 
for cancellation. Approved and effective 
May 4, 1936. Chapter 449. 

* A. B. No. 1308 imposes a tax on cider 
containing more than three and two-tenths 
per centum of alcohol by volume of one 
and one-half cents per gallon. Approved 
and effective May 25, 1936. Chapter 708. 


Business License Tax.—%S. B. No. 901 
amends the General Business Law relating 
to upholstered furniture, redefines “bedding” 
as used in the law and relates to the use 
of tags required by the law. Approved 
and effective May 29, 1936. Chapter 799. 

*S. B. No. 1984 extends the period in 
which milk dealers may apply for refund 
of milk tax paid from three months after 
payment to one year after payment. Ap- 
proved and effective May 21, 1936. Chap- 
ter 663. 


*A. B. Int. 2062 extends the tax on 
milk imposed by Section 452, Tax Law 
until March 31, 1937 and imposes an addi- 
tional tax of 4% of 1 cent per 100 pounds 
of milk sold from effective date to March 
31, 1937. Approved May 20, 1936, effective 
April 1, 1936. Chapter 606. 


Estate Tax.—%S. B. No. 719 provides 
for the reduction of the 5 per cent discount 
allowed if the tax is paid within six months 
after death at the rate of % of 1 per 
centum for each month or fraction of a 
month succeeding the six month period 
until the discount is exhausted. Approved 
May 1, 1936 and applicable to any pay- 
ments made on or after Jan. 1, 1936. Chap- 
ter 666. 


* A. B. No. 1908 permits the surrogate 
and the tax commission to dispense with 
the furnishing of books and records for 
the entry of decedents’ names where tliey 
shall deem them to be unnecessary. Ap- 
proved and effective May 19, 1936. Chap- 
ter 576. 


Gasoline Tax.—%S. B. No. 226 extends 
the emergency gasoline tax of Il¢ per 
gallon imposed by Ch. 53, Laws 1932 and 
subsequently extended to June 30, 1936, 
from that date to June 30, 1937. [T he addi- 
tional gasoline tax of 1¢ per gallon im- 
posed by Ch. 40, Laws 1935, was not 
extended and expires June 30, 1936. After 
that date the state gasoline tax will be 3¢ 
per gallon.] Approved and effective June 4, 
1936. Chapter 869. 

*S. B. No. 1189 requires operators of 
motor vehicles propelled by Diesel fuel to 
be distributors for tax purposes, report, 
keep records, register and pay tax as other 
distributors. Registration to be had upon 
payment of 25¢ fee. Approved May 28, 
1936, effective July 1, 1936. Chapter 772. 


_Motor Vehicles.—%A. B. No. 1902 pro- 
vides that special registration heretofore 








confi 
limit 
appl 
busir 
motc 
in of 
repai 
stall 
appl. 
and 


pres 
matt 
mon 
may 
9, 19 
* 
tion 
ing 
size 
com 
law 
App 
ter ¢ 
* 
of p 
thou 
for 
lectt 
non. 
enuc 
the 
proy 
ter | 
* 
real 
witl 
last 
note 
one 
clos 
tive 
* 
to | 
asse 
to t 
add. 
requ 
tice 
Cha 
». 
City 
mer 
to 
Apt 
ter 
x 
as y 
red} 
imp 
cor: 
Wit] 
duc 
£OV 
res< 
effe 





. 901 
ating 
ding” 
> use 
oved 


799, 


yd in 
»fund 
after 

Ap- 
chap- 


x on 

Law 
addi- 
yunds 
Aarch 
=ctive 


yvides 
count 
onths 
1 per 

of @ 
eriod 
roved 

pay- 
Chap- 


rogate 
» with 
1s for 


d upon 
[ay 28, 
ays 

)2 pro- 
etofore 








July, 1936 





confined to dealers and manufacturers and 
limited to motor vehicles and trailers shall 
apply to “a corporation engaged in the 
business requiring the limited operation of 
motor vehicles, motor cycles or trailers 
in order to facilitate the sale, delivery and 
repair or improvement thereof or the in- 
stallation of something thereon” and to 
apply as well to motor cycles. Approved 
and effective April 4, 1936. Chapter 260. 


Property Taxes.—S. B. No. 700 permits 
a county treasurer to accept payment of 
taxes upon part of a parcel of land in the 
same manner as a collector is permitted. 
Approved May 22, 1936, effective January 
1, 1937. Chapter 657. 


*S. B. No. 806 exempts the property 
of the Catholic War Veterans of the United 
States, Inc. from taxation. Approved and 
effective May 19, 1936. Chapter 578. 


*S. B. No. 1153 requires the Public 
Service Commission to furnish to the Tax 
Commission the estimates of reproduction 
cost new, depreciation and present value 
presented by any utility in any valuation 
matter as well as any portion of the testi- 
mony and exhibits as the Tax Commission 
may request. Approved and effective April 
9, 1936. Chapter 320. 

*S. B. No. 1861 exempts from local taxa- 
tion alterations and improvements on exist- 
ing buildings except those increasing the 
size of the building, providing they are 
commenced after the effective date of this 
law and completed prior to Oct. 1, 1938. 
—" and effective May 9, 1936. Chap- 
ter 


*S. B. No. 2103 permits the exemption 
of property of an academy of music even 
though a portion thereof is used or leased 
for public performances of opera, concerts, 
lectures, graduation exercises and such 
non-commercial uses for income or rev- 
enue as long as the income is applied to 
the maintenance of such academy. Ap- 
proved and effective May 22, 1936. Chap- 
ter 694. 

*A. B. No. 618 permits redemption of 
real property sold for taxes in a village 
within two years, instead of three, after 
last day of sale, and provides that tax 
notes shall not be renewed for more than 
one year after the village has begun fore- 
closure proceedings. Approved and effec- 
tive April 4, 1936. Chapter 259. 

*A. B. No. 1312 requires the collector 
to mail notice of the amount of taxes 
assessed against property on the tax roll 
to the owner thereof. This provision is 
added in place of the former one which 
required nonresidents to request such no- 
tice. Approved and effective May 4, 1936. 
Chapter 443. 

*A. B. No. 1886 permits taxes in the 
City of New York to be paid in two install- 
ments for 1937 and 1938. Taxes subsequent 
to 1938 to be paid in four installments. 
Approved and effective May 3, 1936. Chap- 
ter 415, 

* A. B. No. 2032 permits school districts 
as well as municipal corporations to cancel, 
reduce or revoke any penalties or interest 
imposed for unpaid taxes by municipal 
corporations providing the taxes are paid 
within one year after the cancellation, re- 
duction or revocation and providing the 
governing body of the district adopts a 
resolution to that effect. Approved and 
effective May 27, 1936. Chapter 761. 


PENDING STATE 














Public Utilities — yA. B. No. 1255 amends 
Section 197, Tax Law to delete references 
to Section 185 which was repealed by Chap- 
ter 513, Laws of 1936 and which relates to 
foreclosure of mortgages and its effect 
upon pending actions and liens for the 
collection of taxes due. Approved and ef- 
fective May 15, 1936. Chapter 547. 


%A. B. No. 1287 repeals section 185, 
Tax Law and makes corporations hereto- 
fore taxable under it subject to taxation 
under section 184; requires taxicab corpora- 
tions to pay taxes under Article 9A Tax 
Law instead of section 184 during the 
period when the state motor vehicle fuel 
tax exceeds two cents per gallon. Ap- 
tig +4 and effective May 11, 1936. Chap- 
ter 51 


Stock Transfer Tax.—yS. B. No. 224. 
The additional emergency tax on stock 
transfers is extended to June 30, 1937. 
Approved and effective March 18, 1936. 
Chapter 124. 


PENNSYLVANIA 
First Special Session 


Additional bills introduced at the Special 
Session convened May 4, 1936, and impor- 
tant action on pending bills include: 

Advertising Tax.—H. B. No. 72 levies a 
tax on outdoor advertising agencies; 
cents per square foot on billboards. 


Alcoholic Beverages.—yxH. B. No. 22 im- 
poses a tax of 10 per cent on net price of 
all liquor sold by the Liquor Control Board. 
Approved June 9, 1936; effective imme- 
diately. 


H. B. No. 105 licenses package retailers 


of beer, permitting grocery stores, etc., 
to sell beer for consumption off the 
premises. Fees $50 to $150. 


Banks.—H. B. No. 28 increases tax on 
bank shares from 4 mills to 8 mills for year 
1936 and fixes rate at 5 mills thereafter. 
Passed House. 


Building and Loan Asso.—H. B. No. 42 
increases tax on shares to 8 mills for 1936 
and fixes rate at 5 mills thereafter. 

Chain Store Tax.—H. B. No. 21 levies 


a chain store tax; rates $5 to $500. Passed 
House. 


Estate Tax.—H. B. No. 100 amends the 
estate tax law. 


Fuel Oil.—H. B. No. 36 levies a tax of 


2 cents per gallon on fuel oil. Passed 
House. 


Income Tax.—H. B. No. 19 increases the 
corporate net income tax from 6% to 10% 
for the year 1936 only. Passed House. 

H. B. No. 41 clarifies the corporate net 
income tax provisions relative to con- 
solidated returns. Passed House. 

H. B. No. 61 imposes a flat rate 2% 
personal net income tax. By amendment 
the rate was reduced to 1%. Passed 
House. 

H. B. No. 62 imposes a flat rate 2% 
personal net income tax for 3 years. 

H. B. No. 113 levies an excise tax of 
50 per cent on each dollar of net income 
in excess of 8 per cent on capital. 

H. B. No. 126 levies an income tax on 
trust estates; rates 5% to 50%. 

S. B. Nos. 60-62 propose constitutional 
amendment to validate personal net income 


| tax. 
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Insurance Companies.—H. B. No. 26 in- 
creases tax on title insurance companies 
from 5 mills to 8 mills for 1936 only. 
Passed House. 


Labor Saving Machinery Tax.—H. B. 
No. 86 levies a tax on labor saving ma- 
chinery at the rate of $10 per year for each 
human being dispensed with. 


Motion Picture Films.—H. B. No. 106 
imposes a tax upon producers and dis- 
tributors of motion picture films at rate 
of 1% cents per lineal foot. 


Motor Carriers.—H. B. No. 80 levies an 
excise tax on motor vehicle common car- 
riers. Passed House. 


Motor Vehicles.—H. B. No. 87 levies a 
tax on “peddlers” of new and used auto- 
mobiles, parts and accessories who do not 
pay the mercantile license tax. 


Property Taxes.—%H. B. No. 1 provides 
for the abatement of certain tax penalties 
and interest on delinquent taxes and post- 
pones tax foreclosure sales. It further 
provides for the payment of delinquent 
taxes in five equal annual installments be- 
ginning Nov. 1, 1936. Approved June 4, 
1936. 

¥* H. B. No. 3 abolishes the office of delin- 
quent tax collector in second class counties. 
Approved June 10, 1936. 

H. B. No. 27 increases the state personal 
property tax from 1 mill to 4 mills. Passed 
House. 

H. B. No. 38 and S. B. No. 13 abate 
certain tax penalties and interest. 

H. B. No. 92 proposes to levy taxes 
on additional classes of personal property. 

H. B. No. 96 allows a rebate of 5% for 
payment of school tax by Oct. Ist in 3rd 
and 4th class districts. 

H. B. No. 97 permits reduction of certain 
assessments in cities of the first class. 

H. B. No. 111 and S. B. No. 27 propose 
a constitutiofial amendment to exempt 
$4,000 of real property to each individual. 

H. B. No. 122 suspends the laws author- 
izing collection of local taxes by distress 
and sale. 

S. B. No. 17 reduces penalty for tardy 


returns under one-mill state personal prop- 
erty tax. 


Razor Blades Tax.—H. B. No. 117 im- 


poses a tax of 2 cents on each 5 safety 
razor blades. 


Utilities—H. B. No. 44 subjects real 
estate of public service companies to the 
school tax. Killed in House. 


H. B. No. 88 imposes a gross receipts 
tax on companies supplying water, elec- 
tricity and gas for domestic and industrial 
purposes. 


H. B. No. 94 imposes a tax of 25 cents 
on each telephone instrument in service. 

H. B. No. 103 levies a monthly tax of 
12% cents on each telephone instrument 
in use. 

H. B. No. 104 levies a 10 per cent gross 
receipts tax on water and gas companies 
for one vear. 

H. B. No. 107 extends the 14 mill utilities 
gross receipts tax to 1937. 

H. B. No. 115 imposes a temporary tax 
of 3¢ per 1,000 cu. ft. on natural gas. 

H. B. No. 119 imposes a tax of 5 cents 
| daily on utility gas and water meters. 
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H. B. 


3 cents 
daily 


and 


No. 120 imposes tax of 
on telephone pay stations 
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| H. B. No. 1643 validates 6 month motor 


10 | vehicle licenses for vear ending October, 


cents daily on private telephone exchanges. | 1936, and provides for refund of % fee 


H. B. No. 130 imposes a 26 mill gross | 
receipts tax on gas and water companies 
for 6 months ending Dec. 31, 1936; 
after at 8 mills. 


SOUTH CAROLINA 


Regular Session 


Additional bills introduced at the Regu- 
lar Session convened January 14, 1936, and 
important action on other bills include: 


Alcoholic Beverages.—H. B. No. 
subjects alcoholic beverages containing 
more than % of 1 per cent of alcohol to 
non-intoxicating liquors Act. 
House, May 28, 1936. 


Business Licenses.—H. 
to plumbing and 
Killed June 3, 1936. 

H. B. No. 2225 provides for the licensing 
of dealers in scrap tobacco. Passed House, 
May 21, 1936. 

H. B. No. 2369 changes the annual li- 


cense fee of local insurance agents. 


Chain Store Tax.—H. B. No. 1320 im- 
poses a graduated license tax on chain 


Lb. No. 970 relates 


heating contractors. 


stores. Killed, June 2, 1936. 

H. B. No. 1347 imposes a graduated 
license tax on chain stores. Killed, June 
2, 1936. 

H. B. No. 2317 provides amount of li- 


cense that shall be paid for operation of 
chain stores ranging from $1 for the first 
store to $500 for each store in excess of 
twenty-five. Passed House, May 27, 1936. 


Estate Tax.—¥%xS. B. No. 1376 provides 
for the payment of any excess credit on 
federal estate tax to state of South Caro- 
lina. Approved, June 5, 1936. 


Gasoline Tax.—H. B. No. 808 exempts 
gasoline in saw mills, stationary engines, 
gins, boats, etc., from payment of the gas- 
oline -. Killed, June 2, 1936. 

H. B. 
to the several counties of an 
1 cent per gallon gasoline tax. 
House, May 21, 1936. 


Motor Vehicles.—%*S. B. No. 1754 re- 
quires inclusion of school district in appli- 
cation for motor vehicle license. Approved, 
May 29, 1936. 

H. B. No. 1358 fixes charge for duplicate 
driver's license. Killed in Senate, May 30, | 
1936. 


additional 


* H. B. No. 1420 fixes certain automobile | 


license fees. 
1936. 


Passed over veto, May 15, 





Court Decisions 


Court 


Supreme ( 


Limitations Upon the Time for Appeal to Appellate 
Court.—Where the term of a District Court was extended 
changes could be 
a suit by the United States, appeals which 
were taken within the time allowed by 
of the amended decree were timely.—U 


so that certain 
decree entered ina 


necessary 


in Samuel Zunmern et al. 


gagee—Tax Status.—Accrued interest 


there- | 


1373 | 


Killed in | 


No. 2056 provides for the payment | 


Killed in | 


. S. Supreme Court, 
v. United States of America. 


Appellate and Lower Courts 
Accrued Interest on Defaulted Bonds Bought by Mort- 


to licensees who have purchased annual 


licenses. Killed in House, May 27, 1936. 
H. B. No. 1790 fixes license fees for 

| motor vehicles. Killed in House, May 19, 

| 1936. 

| H. B. No. 2405 fixes automobile license 

| fees. 


| Property Taxes.—S. B. No. 187 em- 
| powers the Governor to reduce the 5 mill 
|tangible property tax. Killed in Senate, 
May 27, 1936. 
*S. B. No. 


1515 directs county treas- 
urers to notify taxpavers of amount of 
taxes due before December 15th. Ap- 
proved, Mav 20, 1936. 

S. B. No. 1780 exempts certain factories 
| from county taxes in Georgetown County 


|for five years. Passed both Houses, May 
13, 1936. 
| %#S. B. No. 1885 exempts all new manu- 


facturing enterprises from county taxes in 
Sumter County for 5 years. Approved, 
May 27, 1936. 

H. B. No. 129 provides for payment of 
automobile tax before issuing license. 
Killed in House, May 14, 1936. 

H. B. No. 310 provides for the assign- 
ment of tax liens. Killed, June 2, 1936. 

*H. B. No. 1435 levies taxes for school 
and county purposes in Charleston County. 
Approved, May 28, 1936. 

* H. B. No. 1481 levies taxes for county 
and school purposes in Barnwell County. 
Approved, May 27, 1936. 

*H. B. No. 1486 levies taxes for county 
and school purposes in Laurens County. 
Approved, May 30, 1936. 

*H. B. No. 1584 establishes a forfeited 
land commission in Orangeburg County. 
Approved, May 30, 1936. 





| purposes in Hampton County. 
| May 30, 1936. 

*H. B. No. 1653 levies taxes for ordi- 
nary county purposes in Clarendon County. 
| Approved, May 29, 1936. 

*H. B. No. 1654 levies taxes for ordinary 
|county purposes in Darlington County. 
Approves. May 20, 1936. 


Approved, 





and county purposes in Edgefield County. 
Approved, June 2, 1936. 


| teH. B. No. 1818 levies taxes for school 


|and county purposes 
| Approved, May 29, 1936. 
| H. B. No. 1838 levies taxes for ordinary 
county purposes in Florence 


| Passed both Houses, May 29, 1936. 


in Aiken County. 


,and school purposes in Beaufort County. | 
| Approved, May 30, 1936. 


*H. B. No. 1617 levies taxes for county | 


H. B. No. 1785 levies taxes for school | | 


County. | 


*H. B. No. 1873 levies taxes for county | 





July, 1936 





| WH. B. . 1876 levies taxes for county 
and hon y pertain in Beaufort County. 
Approved, June 4, 1936. 

%* H. B. No. 1925 levies taxes for county 
and school purposes in Oconee County, 
Approved, May 25, 1936. 

*H. B. No. 1956 levies taxes for county 
purposes in Kershaw County. Approved, 
June 2, 1936. 

*H. B. No. 2014 levies taxes for county 
purposes in Greenwood County.  Ap- 
proved, June 2, 1936. 

H. B. No. 2058 amends constitution to 


|exempt manufacturing enterprises from 
county taxes for 5 years in Beaufort 
| County. Passed both Houses, May 29, 
| 1936. 





%*H. B. No. 2059 levies taxes for ordi- 
|mary county purposes in Lee County. 
Approved, May 30, 1936. 

*H. B. No. 2065 levies taxes for school 
and county purposes in Georgetown Coun- 
ty. Approved, June 4, 1936. 

H. B. No. 2089 levies taxes for ordinary 
county purposes in Chesterfield County. 
| Passed House, May 19, 1936. 

%*H. B. No. 2152 levies taxes for ordi- 
nary county purposes in Horry County. 
Approved, May 30, 1936. 

*H. B. No. 2178 levies taxes for county 
purposes in Orangeburg County. Ap- 
proved, June 2, 1936. 

%*H. B. No. 2179 levies taxes for county 
purposes in Lancaster County. Approved, 
June 4, 1936. 

*H. B. No. 2204 provides for the levy 
of taxes for school and county purposes 
|in Dillon County. Approved, May 20, 1936. 

H. B. No. 2216 exempts certain new 
manufacturing enterprises in Fairfield 
County from county taxes for 5 years. 
| Approved, May 8, 1936. 

*H. B. No. 2219 levies taxes for county 
| purposes in Spartanburg County. Ap- 
| proved, May 30, 1936. 

H. B. No. 2424 permits payment of Spar- 
| tanburg County taxes in installments. 
| jkeH. B. No. 2439 exempts from taxation 
| preferred stock and capital notes issued by 
|banks. Approved, June 2, 1936. 


Tax on Processing Tax Refunds.—H. B. 
| No. 1479 levies tax on refunds of or unpaid 
| Federal processing taxes. Killed in Sen- 
ate, May 22, 1936. 








| WEST VIRGINIA 
Special Session 


The Governor has issued a call for a spe- 
| cial session of the Legislature to convene 
on June 15, 1936. No tax legislation is 
| expected. 






secured by mortgages did not constitute income in 1930, 
to the mortgagee, who bid in the properties at foreclosure 
sales for the debts and interest.—U. S. Circuit Court of 


made ina 


statute from date 


78 Fed. (2d) 778. 


on defaulted loans 


(Continued on page 


Appeals, Sixth Circuit, in The Midland Mutual Life Insurance 
Company v. Commissioner of Internal Revenue, No. 7001. 


Memorandum decision of Board of Tax Appeals reversed 
and case remanded for further proceedings. 
is also contrary to the view by 
National Life Insurance Co. v. 
1000, certiorari denied; Lucey v. 
and the Court of Appeals of the Eighth Circuit in Mts- 
sourt State Life Insurance Co. v. 


The decision 
the Court of Claims in 
United States, 4 Fed. Supp. 
United States, 291 U. S. 683, 


Helvering, Commissioner 


135.) 
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ALABAMA 


August 1—— 

Shrimp: 

portation of same is due and payable on the 
Ist day of August in each year. 

Shrimp: License for using seine or trawl is due 
and payable on the Ist day of August in each 
year. 

August—First Monday—— 

Hearings before State Board of Equalization on 
railroad property tax assessments. 

State Board of Equalization meets. | 


















ARIZONA 


August 5—— 
Liquor report due. 
August 15 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax report and payment due. 
Motor vehicle carriers’ report and tax due. 


aapet 20—— ; 
sross income tax delinquent. ; 
Motor vehicle carrier report and tax delinquent. 
August 25 ; 
Motor fuel carrier’s report and any tax due. 




























ARKANSAS 









August 1 

All petitions for review of public utility property 

assessments must be ‘filed on or before the first 
day of August. 


August 10 












on or before this date. 

August 15 . 

Monthly sales tax report and remittance due. 
Third Monday in August—— 



















tion on or before the third Monday in 


in odd numbered years. 









numbered year. 







plete its duties. § 
up to the third Monday in September. 







CALIFORNIA 









August 1—— 
physical inventory. 
annual rate. 


August 5 
Fish packers’ monthly report due. 








Extracts from tax calendars in the Corporation Tax Service published by 


License fee for removal, sale or trans- | 


Annual franchise tax payable to State Treasurer 


Application for the adjustment of assessments of 
property must be made to the Board of Equaliza- 
ugust. 
Real property within the boundaries of cities and 
‘owns regularly platted into lots and blocks is 
required to be assessed between the first Mon- 
day in January and the third Monday in August 
Real property, outside 
cities and towns or additions thereto, which has 
been regularly platted into lots and blocks ts 
issessed between the first Monday in January 
and the third Monday in August in each even 


rhe County Equalization Board meets annually 
on the third Monday in August and is in session 


only the actual number of days required to com- 
Board meetings may be held 


Gasoline tax due; distributors required to make 


Motor vehicle registration fee reduced to 5/12 of 


De aarenerT TATE C8 @NIRAMO, 


ioe WI RRO OF 





August 10 
Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 
Cattle transporter’s monthly report due. 
Horse, mule or burro transporters’ monthly report 





ue. 

Kelp monthly report due. 

Kelp privilege tax due. 

Petroleum and natural gas companies’ monthly re- 
ports due. 


August 15—— 
yasoline distributor’s return due. 


Sixth Monday after the first Monday in July 
First half of petroleum and natural gas severance 
taxes delinquent. 
Third Monday in August 
State Board of Equalization for property 
adjourns. 
August 31 
Imitation dairy products monthly report due. 
Slaughter house monthly report due. 











taxes 





COLORADO 





August 
mployment agencies must file a report with the 
deputy state labor commissioners monthly. 

First Tuesday in August 

Assessor shall mail a statement of any change in 
the valuation of the schedule rendered by any 
taxpayer and give notice of any such change by 
advertising in a local newspaper, prior to this 
date. 

August 1—— 

Between this date and Sept. 1 
quency are mailed. 

Second installment of property taxes delinquent on 
this date. 

August 10 
lass A private carriers must file a report and pay 
tax for preceding month, on or before this date. 

Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or Galore 

this date. 

st 15 

-oal mine owners report due on this date. 

Retail sales tax return and tax due. 

Use tax return due. 

August 20—— 

‘lass A private carriers notified of tax due, on or 
before this date. 

Motor vehicle carriers notified of tax due, on or 
before this date. 

August 25 

Appeals to the Colorado Tax Commission shall be 
taken on or before this date. 

Coal mine owners’ royalty tax due on or before 
this date. 

Gasoline distributors statement to state oil 
spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 








notices of delin- 








Au 








in- 


| CONNECTICUT 
| August 1 
| 
! 





Advertising license fee and sign permit fee due. 
Alcoholic beverage gross receipts tax, quarterly 
return and payment due. 
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Gasoline tax due from distributors. 
Property tax returns due in Wallingford. 

August 10—— 

— distributors’ monthly (inventory) report 
due. 
Theatre reports due. 

August 15 
Annual reports due Feb. 15 or Aug. 15. 
Gasoline distributors’ reports due. 

Half of motor bus corporation taxes due. 











DELAWARE 
August 1 : 
Monthly alcoholic beverage report due. 
August 15 


asoline filling station report. 
Last day to file alcoholic beverage report. 
August 31 
asoline tax report and tax due. 





DISTRICT OF COLUMBIA 





August 1 
Annual gross earnings tax reports of gas, electric 
lighting and telephone companies due on or be- 
fore this date. 
August 10—— 
Alcoholic beverage reports due. 
August 31 
Monthly gasoline tax report and tax due. 





FLORIDA 


August 1——- . : 
Annual report of railroads and express companies 


ue. 
First Monday in August 











Meeting of Board of County Commissioners to 
hear complaints regarding assessments. 
August 10 
zasoline inspection fees and reports due. 
Lime kiln reports and fees due. 
August 15 
Chain store monthly reports and gross receipts 


taxes due. 

Gasoline sales and storage reports and taxes due. 

August 31 ; 

~—e transportation company mileage tax reports 
ture. 

Fresh water fish dealers’ reports due. 

From this date to Dec. 1 no citrus fruit may be 
sold unless “mature.” 

—— inspection fee due between this date and 

ec. i. 





GEORGIA 


August 1- . 
Boards of County Tax Assessors in Chatham and 
Fulton Counties meet annually on April Ist and 
continue in session, from time to time, not later 
than August Ist, for purpose of examining prop- 
erty returns. is 
Motor carrier’s tax reduced to one-half the annual 
tax. 
August 5 
Reports of dealers and distributors of oysters and 
shrimp due. 
August 20 
asoline reports and taxes due. 
August 30 
Monthly repor’ by motor carriers due. 
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IDAHO 


August 10 
Seer excise tax and report due. 
Monthly report of dealers in dairy 
stitutes due. 


Second Monday in August 

Car companies must, on or before this date each 
year make to the State Auditor a true, full and 
accurate statement of the aggregate number of 
miles made by their cars on railroad lines in 
Idaho. 

Railroads must file with the 
before this date each year a statement showing 
the total number of miles made by every car 
company on the railroad’s tracks in Idaho during 
the year ending August Ist. 

The State Board of Equalization meets at 
State capitol on the 2nd Monday in August in 
each year, and, if all the abstracts of assess- 
ments in the several counties in the State have 
been received by the State Auditor, such ab- 
stracts must be laid before said board, the du'y 
of which is to equalize the assessment through- 
out the State. 

August 15 

Electric light and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Report and license tax of electric generating com- 
panies due. 

Retail sales tax and return due. 


Fourth Monday in August 
State Board of Equalization 
equalization of property 
the State by this date 


products sub 


State Auditor on or 


the 


power companies’ report and 


must complete the 
assessments throughout 
each year. 


ILLINOIS 


August 1 7 ; ' 
Last dav outside of Cook County to file complaint 
with Board of Review for incorrect assessment. 


August 5 
Cold storage warehouse monthly report of food 
held in storage due. 
August 15—— , 
Alcoholic beverage tax return of manufacturers 


— importing distributors due between Ist and 
15th of each month. 
Petroleum products inspection fees for June due. 
Retailers’ occupation (sales) tax reports and taxes 
due. 


August 20——- 
Last day for distributor of motor vehicle fuel to 
make monthly return and to pay tax. 
Last day for non-distributors to file monthly motor 
fuel report and pay tax. 
Last day for registered brokers to make 
sales of motor fuel. 
August 30 
Last day for carriers to file monthly report of 
motor fuel delivered during previous month. 


August 31-—— a 
Ice cream manufacturers’ annual retail license fee | 
due. 
INDIANA 
August 1 


Employment agency reports due 


Semi-monthly payment of excise taxes on malt | 
products and alcoholic beverages due. 
August 10 = 
Petroleum oils inspection fees due. 
August 15——— 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation alee milk tax due. | 
Semi-monthly payment of excise taxes on malt 


products and alcoholic beverages due. 
August 20—— 
Bank and trust company 
loan association reports 
August 25—— 
Gasoline dealers’ reports and taxes due. 


taxes and building and 
and taxes due. 


IOWA 


August 1—— 
Annual corporation report: 
ized under the laws 
laws of any 


Aa 
Any corporation organ- 
of this. 
other state, territory, or 


State relating to the organization of corpora- 


tions and secured a certificate of incorporation | 


transact business in this 
between the first day of July 
day of August of each year, 


or permit to 
required, 
first 


State is 
and the 


Secretary of State. 
Third Monday in August 

Pipe line companies: State Board of 
and Review determines value of pipe line prop- 
erty located in each taxing district of state, and 
transmits assessed value of such property in each 
county to county auditor on or before this date 
each vear. 


August 31 


return of 


| August 15——— 





State or under the | 
J t ) any foreign | 
country which has complied with the laws of this | 


r, to make an | 
annual report and pay an annual fee of $1 to the | 


Assessment | 
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Railroads: On or before this day each year, the | 
State Board of Assessment and Review transmits | 
to county auditor of each county, a statement | 
showing length of main track within county and | 
the assessed value per mile. 





MARYLAND 
August 1 


Annual franchise tax of ordinary business corpora 
tions and foreign corporations subject to fran. 
chise tax upon capital employed, ordinary State, 
county and/or city taxes levied upon assessments 
by the Tax Commission and annual franchise 
tax upon domestic and foreign corporations sub. 
ject to franchise tax based upon gross receipts 





Annual corporation report: 
fails to make the 
annual fee of $1 


Any corporation which | 
annual report and pay the 
to the Secretary of State on 


or before this date, in addition to the annual due on or before this date if account is mailed by 
fee of $1 required, incurs penalties beginning | July 1; otherwise within 30 days after mailing 
with the month of September and dating from of account. 

the first day thereof. | August 5 





Last day to file monthly account of tobacco sales 
on or through Baltimore market. 
Last day to file cold storage warehouse monthly 
report. 
| August 10 
Last day to file monthly statement or declaration 


KANSAS 


August 1- 
Right of a appeal to Tax Commission for correction 
of errors in previous year’s assessment expires. 
First Monday in August—— 

















, a oe ap an ’ oem) of insurance brokers, agents, or soilcitors. 
Last day for review of express company assess Last day to make return and pay distilled spirits 
ments. tax. : 
August 10—— Last day to pay admissions tax. 
Oil inspection reports due. | August es 
— a - if , Ij 7 Milk control fees due. 
car S 2 s Z on at- 
I ae Se reports and fees due and lien a | August 31 ; . 
A . % | Last day for gasoline dealers to file report and 
ugust 25—— ss | pay tax on gasoline sold or used during next 
Gasoline reports and taxes due. | preceding calendar month. 
Last day to file beer tax report and pay tay on 
KENTUCKY beer sold during preceding month. 
August 1——- ; Last day to pay cosmetics tax. 
Annual list of resident stockholders and bondhold- | 
ers due. } 
Report of railroad and bridge corporations must | MASSACHUSETTS 
be filed with the auditor of public accounts on | August 1—— 
this date. Special hall license fees due. 
August 5 August 10 
Employment agency reports due. | Alcoholic beverage excise tax return and tax due. 
August 10—— | August 15 


Breweries and manufacturers of beer 
monthly report and pay barrel tax on this date. 

Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 

Monthly excise tax report of blenders and rectifiers | MICHIGAN 
of distilled spirits and excise tax due. | August 1 


Refinery monthly report due. Aircraft registration fee due. 


August 15—— : Canital stock tax on river improvement companies 
Motor carrier operators’ reports due. delinquent. 


Motor carrier mileage tax due. Detroit taxpayers paying one-half of city taxes be- 
August 20—— 


and wine file Cold storage warehouse reports due. 


Motor fuel distributors’ return and tax due. 




















= : fore Aug. 1 may have remainder extended to 
Crude petroleum transporters’ monthly report due. Dec. 30. 
Oil production tax due. Severance tax and reports due. 
August 31——- lA 5 
Gasoline reports (except refinery reports) and taxes | #ugust : ce 
due. | Gasoline: Statement due from common carriers 
| August 10—— 
LOUISIANA | Common and contract carriers’ monthly report due. 
August 1 . | Detroit taxpayers giving list of property to treas- 
First day to file electricity generation tax report urer may have time extended to August 25. 
and pay tax. : Fur dealers: Last day to make monthly report. 
First day to file electricity sales tax report and | August 15—— . 
pay tax. Detroit city taxes delinquent. 
First day to file electrical or mechanical power use Monthly sales tax and return due. 
tax report and pay tax. August 20. 
> . Ta ae leat . ‘ . P . 
Public utility license tax due. Gasoline: Wholesale distributors’ statements and 
August 5—— | tax due. . 
| Wholesale fish dealer’s report due. | Severance tax and reports delinquent. 
| August 10 | August 25 








Oyster severance tax report due. Detroit taxpayers filing list with treasurer before 


Parish gasoline tax reports and tax due. | Aug. 10 may have time extended to Aug. 25. 
Returns from shrimp freighters and ice boats due. | August 31—— _ : ; 
Reports of imported gasoline due. | Corporations in default for failure to, file report 
Reports and tax on imported kerosene due. or pay tax may pay '4 delinquent fees by this 
Reports of imported alcoholic beverages due. 


date without penalty, 

forfeiture waived. 
Last day to file annual franchine tax report. 
Last day to pay annual franchise tax. 


1 extend balance and liave 

Shrimp severance tax report and tax due. 

Carriers’ 
due. 

Carriers’ 


report of alcoholic beverages transported | 


report of gasoline transported due. 
Second installment of income 














tax for calendar year | MINNESOTA 
A due. August 1——— 
ugust 20— Local public grain warehouse reports due. 
Alcoholic beverage tax report and tax due. Semi-annual car report of freight line companies 
Gasoline tax report and tax due. due. 
Kerosene tax report and tax due. 
A 0 August 5 
yp, wordy Cold stora arehous orts d 
Oyster severance tax due. ee Cee Worencues Seporrs Gus 
| August 31—— } Liquor reports of wholesalers, brewers and is 
Last day to file electricity generation tax report tillers due. 
and pay tax. August 10 
Last day to file electricity sales tax report and Live stock commission merchants’ statements due. 
pay tax. , : August 15 
Last day to file electrical or mechanical power use 


Gasoline tax and fees due. 
Interstate carriers truck mile tax and report due. 
Oil inspection fees due. 


tax report and pay tax. 


MAINE | | Semi-annual gross earnings report of railroads due. 
| August i1—- August 20—— | 
Gasoline tax due. } Common carriers’ 


liquor reports due. 





Owners of wild lands to appear before State Tax | 
Assessor before this date and render list. 
| Small loan agency monthly report due. MISSISSIPPI 
| August 10-——— | August 1 





Inspection fees for packing of foods due. 


Admission (amusement) tax and report is due be 
Sardine packing inspection fees due. 


tween the Ist and 10th of each month. 


August 15 Oyster packers and canners file sworn statement ov 
Gasoline tax sales report due. this date as to the number of barrels of oysters 
August 30—— purchased and caught during the preceding 


Chain store licensees’ days of grace expire. month. 
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July, 1936 


Oyster, sea food, monthly inspection tax is 
due on this date. 

The last installment of all ad valorem taxes, in- 
cluding ad valorem taxes levied for county or 
municipal bonds authorized to be paid in install- 


ments, are due on this date. 
August 5 . 
Wholesale oyster and sea food dealers file monthly 
report on this date. 
August 10 
Admission (amusement) tax and report is due be- | 
tween the Ist and 10th of each month, 


etc., 











| August 5 


| August 10 


Second Monday in August 
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teenth of each month showing amount of alco-| On or before this date application may be filed 
holic liquor manufactured and sold during the | with County Board of Taxation for review of 
preceding month. Z property assessments, 

Second installment of real property taxes for the | | Ammen 31 


City of Omaha becomes delinquent on this date. | “Distributors of motor vehicle fuel file monthly re- 


ports on or before this (last business day of 
month) date. 
Transporters of gasoline must, within 60 days after 
the close of each month, furnish a statement, 
| to the State Tax Commissioner, of all deliveries 
to points in New Jersey. 





Reports of public grain warehouses due. 





Employment agencies’ reports due. 
Railroad monthly reports of passes due. 





Fiscal year for cities of first class commences on | 











Every dealer in motor vehicles required to file a this d 
) : p 1s date. 
monthly report with the tax collector on this NEW MEXICO 
date: August 15 — | August 10 
Motor vehicle monthly mileage tax reports are due | Gasoline carriers’ reports due. | Oil and gas severance tax reports due. 
on or before this date. Gasoline dealers’ reports and taxes due. | August 15 
ee 35 | —— and taxes of retail imitation butter dealers Gross income (occupational) taxes and reports due. 
f a . S aw . vertic - | aaa id . 
After August 15, the tax collector advertises for | The tax per barrel on alcoholic beverages must be | August 20 


sale all lands in his county, on which the taxes | 
have not been paid, said sale to be held on the 
third Monday of September. 
Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 
Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this date. 
— gross sales tax and report due on this | 
date. 
Retail dealers in gasoline file monthly report on 
this date. 


MISSOURI 


August 1——— 
Corporations which register on this date or within 
30 days thereafter pay a $10 registration fee. 
Dairy products license fee due. 
Unpaid annual franchise taxes subject to 25 per 
cent penalty. 





August 15 
—" Statement of distributors and dealers 
ue. 
Sales tax monthly return due. 
August 25-—— 


Gasoline: Tax due. 
Distributor’s and dealer’s report of gasoline re- 
ceived due. 





Transporter’s statement due. 
August 31 
Manufacturers, wholesalers and dealers tax due. 


Soft drink report due. | 


MONTANA 





August 1 
Express companies pay gross receipts tax to State 
Board of Equalization between this date and 
September 30. 
Taxidermists’ reports are due. | 


First and Third Mondays in August—— 
State Board of Equalization determines rate of 
state tax between these dates annually. 
Gross receipts of express companies are ‘valued for 
taxation = State Board of Equalization. 


First Monday in August 
State Board of Equalization ascertains entire gross 
receipts of express companies on or before this 
date annually. 
August 10 
Creameries, butter, cheese, or ice cream factories’ 
reports are due. 
Milk or cream buying stations, 


August 14 
Corporations seeking refund of corporation license 
(income) tax must bring action against State 
Board of Equalization on or before this date 
(i.e. within 60 days after payment). 
August 15 

Alcoholic beverages, brewers’ and 
monthly report and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
— Board of Equalization on or before this 
date. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline delivered 
in state. 


August 20 
Oil producers’ 
tax due. 


Fourth Monday in August 
Owner of property may make written application 
to State Board of Equalization at any time after 
assessment of property by said Board and before 
this date for correction of assessment. Applies 

to railroads, telephone, telegraph, ditch, 








reports due. 








wholesalers’ 





additional license tax report. and 





| August 15 


electric | 





| 


Motor carrier reports and taxes due. 
| Pipe line license fees due. 


paid on or before this date. 





| August 25 
| NEVADA | Gasoline distributors’, retail dealers’ taxes and re- 
i“ ——= ports due, taxes and reports on gasoline pur- 


Petroleum products report and fees due. 

| Kirst Monday in August | 
Corporation which has failed to file list of officers | 
forfeits right to do business. | 
Fourth installment of property tax due. | 


chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





NEW YORK 








August 1—— a 
Milk Stations: Application due. ; 
Property taxes in certain forest preserve counties 


Gasoline tax reports and taxes due. 
Fourth Monday—— 





Last day on which county board of equalization due. 
may sit. ee : August 5 

Nevada state tax commission to sit as a state Cold storage warehouse monthly report due. 
board of equalization. August 10 





Patented mines: Taxpayer may present affidavit of 
$100 labor done to state tax commission and have 
property stricken from rolls. 

August 25—— 

Gasoline (motor vehicle fuel) 

reports and taxes due. 


Last day to 
in Nassau 

August 15 

Transportation and transmission companies liable 
for additional tax must file quarterly report and 

pay tax. 

Third Tuesday in August 

Assessors meet to hear complaints. 

Last day for non-residents and certain corporations 


pay third quarter of property taxes 
County without penalty. 





dealers’ and users’ 





NEW HAMPSHIRE 








August 1—— | : | to make application for special hearing to review 
Gasoline distributor’s monthly tax due. their real property assessments 
August 10—— ? —— August 31 : 
Monthly report of agents of unlicensed fire insur- Last day for non-residents and certain corpora- 
ance companies due. tions to have special hearings before town 


Monthly report of manufacturers and wholesalers 


assessors to review their real property assess- 
of beverages due. 


ments in towns (some exceptions). 





age 0 Pg | Rin: emaaaaiaaat and Reports of water, gas, electric or steam heating, 

Maatide Hececs pat es a wae ‘ton Gh cacmewananl lighting and power companies due for the quar- 

 Gkeeak , on = = : ‘ > | ter. Tax must be paid with the filing of the 
neonan er = report for the period covered by it. 

Monthly report of gasoline distributors due. 

NORTH CAROLINA 
NEW JERSEY August 1—— ; 

August 1—— Public utility reports and taxes of electric, gas, 

Flectric light, heat and power, gas, pipe line, express, Pullman, street railway, telegraph and 


water corporations due. 
Two and one-half per cent 
property taxes expires. 
| August 10 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 


August 15 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly basis. 
August 20 
Gasoline tax and report due . 


telegraph, telephone and water companies pay 
gross receipts tax at the same time as other 
taxes are due and payable in the particular tax- 
ing district. 

On or before this date distributors pay gasoline 
tax. 

Street railway companies pay gross receipts tax 
at the same time as other taxes are payable in 
the particular taxing district. 

The third quarter installment of general property 
tax is due and delinquent. 

First Monday in August 

After this date the State 
is required to notify by 
the amount of the 


discount period on 














Tax Commissioner also 
mail each company of 
‘annual license fee which it 


NORTH DAKOTA 


has been determined is due from it. . August 1—— 
Express, parlor and sleeping car companies are Annual report of corporate existence due during 
notified by the State Tax Commissioner of the 


July. 
Grain warehouse licenses expire. 
Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 
First Tuesday in August 
State Board of Equalization meets. 


August 10—— 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 


amount of their gross receipts tax, whereupon 
the tax becomes due and payable, and if remain- 
ing unpaid more than 1 month thereafter, bears 
interest at the rate of 1 per cent per month. 

On or before the first Monday in August the State 
Tax Commissioner prepares a statement of the 
amount of the annual license fee due from each 
company subject thereto. 

Upon receipt of notification (as set forth above) 








of the amount of the annual license fee, the Tractor fuel oil fees delinquent. 
same shall become due and payable and shall | August 15 
bear interest at the rate of 1 per cent per Gasoline reports and taxes due. 


month trom and after the expiraucn of 1 month Interstate motor carriers mileage report and taxes 

















power, canal, flume, mining and oil companies. 
August 31 
Public warehousemen’s reports are due. 





NEBRASKA 

Aveust 1 
Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the Liquor 
Control Commission between the first and _ fif- 





from the receipt of notification of the amount due. 
out. August 20- . 
August 5 Surety liable on oil dealers’ bonds. 
Cold storage warehouses file report. 
August 31 
August 10 Cream station and dairy monthly reports due. 


| perators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of a 

| “municipality,” file a statement and pay the 

gross receipts tax on or before this date. | August 1 

| August 15—— Last day for public utilities commission to cer- 

| Manufacturers, distributors, tify to auditor the amount of assessment appor- 

warehousemen and importers of tioned to each railroad and public utility for 
| erages reports due. maintenance of public utility commission. 


Grain warehouse reports due. 


OHIO 





transporters, storers, | 
alcoholic bev- | 
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Last day without penalty for cooling, electric light, 
gas, heating, messenger, natural gas, pipe line, 
signal, telegraph, telephone, union depot, water 
transportation and waterworks corporations to 
file excise tax report. 

Tax commission may extend time not over 90 days. 


First Monday in August 

Day on which hearing on assessment of sleeping 

ear, freight line and equipment corporations 
closes. 

Tax Commission certifies to auditor the amount of 
the proportion of capital stock of equipment, 
freight line, and sleeping car corporations repre- 
sented by capital and property in the state. 

August 5-—— 

Last day for employment agencies to file monthly 
report. 

Second Monday in August——- 

Date of finality of preliminary assessment certifi- 
cates of 1933 and succeeding years certified to 
the county auditors. 

August 10—— 

Admissions tax reports and payments due. 

Alcoholic beverage tax reports due. 

Day for penalty on unpaid part of second half of 
real estate tax though penalty might attach 
earlier if prior settlement between auditor and 
treasurer. 

last day for payment of ninth installment of real 
property and public utility real and tangible per- 
sonal property taxes if paid in ten installments. 

Lien on lands on delinquent list, with 8% interest, 
attaches. 





—- 15-— , ; 
Monthly report of unregistered dealers in motor 
vehicle fuel due. 


August 20 

Private motor carriers’ monthly report and emer- 
gency tax due. 

Transportation companies, including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohio 
during pre-endar month. 

August 30—-— 

‘Tax commission certifies to secretary of state, 
sleeping car, freight line, or equipment corpora- 
tions that have for 90 days after May 31, with- 
out lawful extension of time, failed to file proper 
returns. Secretary of state to cancel articles of 
incorporation. Upon request of tax commission 
attorney general to institute quo warranto or 
injunction proceedings. 

Transportation companies, including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

August 31——- 
Gasoline tax for preceding calendar month due. 
Last day to file monthly fishing report. 





OKLAHOMA 
August 1—— 
Excise tax on petroleum report and tax due. 
Gross production tax and report on oil and gas due. 
Last day for foreign corporations to file annual 
affidavit of capital stock. 
Motor vehicles not bearing current license tag may 
be seized and sold. 
August 5—— 
eports from mines (other than coal) due. 
August 10—— 
eport of manufacturers of non-intoxicating alco- 
holic beverages due. 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 
August 15—— 
Gasoline tax and reports due. 
Gas pipe line reports of daily meter readings due. 
Mileage report and tax of motor vehicle carriers 
due. 
August 20—— 
Monthly sales tax and report due. 
Reports from coal mines due. 
August 31 
Corporation franchise taxes are payable on or be 
fore this date. 
Fur dealers’ reports due. 
Last day to file corporate franchise tax report. 





OREGON 
August 1 

Annual franchise (license) report of non-profit co- 
operative associations due during month of July, 
on or before the Ist day of August. 

On or before the first day of August every non- 
profit cooperative association shall pay the 
annual franchise (license) tax. 

Special motor carriers’ monthly fee due. 


August 10— 
Oil well license tax and report due on or before 
this date to county treasurer. 
Second Monday in August : 
Board of equalization meets to examine assessment 
roll. 

















THE TAX MAGAZINE 









August 15 
ish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 

On or before July 15 each year the Corporation 
Commissioner shall file with the State Treasurer 
a statement, showing the amount of annual fran- 
chise (license) fee due from the different cor- 
porations. Annual franchise (license) fees are 
due on August 15. If not paid by this date 
interest at rate of 6 per cent begins to accrue. 

August 20——— 

Alcoholic beverage excise tax and report due. 
Motor carrier’s tax due on or before this date. 

August 31 
urseryman license expires on this date next after 
date of issue. 

Nurseryman (agents) license expires on this date. 





PENNSYLVANIA 





August 1 
Semi-annual report of public utilities and motor 

carriers for gross receipts tax purposes due. 

August 10 
Amusement tax monthly reports and payments due. 
Liquor importers’ reports to Department of Reve- 

nue due. 
Malt beverage tax reports to Department of Reve- 
nue due. 

August 15 
Assessment completed in first ciass cities. 
Liquor manufacturers’ report and tax due. 

August 30——- 

ounty intertriennial assessment 
Fourth Class Counties. 

Discount on county taxes terminates 90 days after 
notice of issue of tax duplicate. 

August 31 
Monthly reports and tax payments of distributors 

and carriers of liquid fuels (for preceding month) 








completed in 











due. 
RHODE ISLAND 
August 1 : : 
Nursery stock agent’s license expires. 
August 10 
asoline distributor’s monthly tax due. 
August 15 





Gasoline distributor’s monthly report due. 


SOUTH CAROLINA 

August 1—— 

Property returns of corn, cotton, wheat, oats, rice, 
peas and long forage made on January Ist, shall 
be the amounts actually on hand on August Ist 
immediately preceding the date of said return. 
This applies only to products actually in hands 
of producer. 

August 1-10——— 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be- 
tween these dates. 

August 4 
isheries monthly stamp report due not later than 
this date. 

August 5 
ishing license tax report is due within 5 days of 
the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the Sth day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report within 
5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

August 20—— 

Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 

August 31 

Annual schedule and report of railroads must be 
filed in office of Railroad Commissioners on or 
before this date. 

Corporate charter is annulled if franchise tax re- 
ports are not filed on or before this date. 











SOUTH DAKOTA 
- ~~ 1— - 
istress warrants 
property taxes. 
Public and storage warehouse licenses renewable. 
Warehouse reports due. 
First Monday in August 
State Board of Equalization meets. 
August 10—— 
Employment agency reports due. 
August 15—— 
Gasoline reports and taxes due. 


Inspector of petroleum products may require re- 
port. 


Monthly sales tax report and tax due. 


issue for delinquent personal 
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Fourth Monday in August 
Final equalization of property of light, power, 
heating, water and gas companies, private car 
lines, railroads, sleeping car companies, tele. 
graph companies. 





TENNESSEE 


First Monday in August 
Property tax assessments of public utilities must 
be completed by Railroad and Public Utilities 
Commission on or before this date. Within 10 
days from the first Monday in August, the owner 
of any property assessed may appear and file 
exceptions. At expiration of 10 days Commis. 
sion meets to change or affirm valuation. 
Second Monday in August 
The State Board of Equalization meets at the of. 
fice of the Commissioner of Finance and Taxa- 
tion, annually on this date in Nashville. Said 
board selects time and places for other meetings 
of board in other divisions of State. 








TEXAS 





——- 1 
-igarette tax: Wholesale dealer’s report of dro; 
shipments due. 
Report of emigrant agents due. 
August 15 
Cigarette tax: Wholesale dealer’s report of droy 
shipments due. 
ust 20 
asoline taxes and reports due. 
August 25 
Monthly report and tax of cement distributors due. 
Oil production reports and taxes due. 
August 30 
il carriers’ report due. 
Oil production report: 
age due. 





Au 











Oil withdrawn from stor. 


UTAH 

August 5 
Monthly report of cold storage warehouses due. 
August 10 
arrier’s report of motor fuel deliveries due. 


Monthly report and tax of dealers in alcoholic bev 
erages due. 


Motor carriers’ special tax report due. 
August 15 3 : 
Gross ton mile return and fees due on commercial 
motor vehicles. 
Monthly gasoline tax and report due. 
Sales tax and return due. 
August 20—— ; 
Monthly fees of motor carriers due. 











VERMONT 
None. 


VIRGINIA 





August 1 
Returns of capital by merchants may be made as 
of January 1 and August 1 next preceding. 
Date of delivery of personal property book from 

commissioner of the revenue to treasurer of 
county. 

Aug. 1-10 
Oyster purchaser’s inspection fee due. 

Reports by vendors of medicine, salve, liniments, 
etc. due. 
August 10 
Beer excise tax and report of beer sold during 
previous month due on or before this date. : 

Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
} el previous month due on or before this 
ate. 


Tobacco warehouse report due. 
August 20 
Gasoline statement and tax due. 
August 31 : ; : ; 
Nursery stock certificates of registration expire. 














WASHINGTON 





August 1 
earings on utility assessments begin. 
Warehouse reports of financial condition to Direc- 
tor of Agriculture due. 
st 15 
utter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 





Au 


WEST VIRGINIA 





August 1 
irst day for auditor to publish list of delinquent 
corporations. 

Surtaxes on occupational and privilege taxes due. 

August 10 
rewers’ and beer distributors’ monthly report and 
excise tax due. 

Petroleum dealers’ reports due. 
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August 15 : : : 
Last day for auditor to publish list of delinquent 


Retail sales tax and return due. 


Real and personal property assessments must be 
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August 1 





corporations, | 








| Alcoholic beverages monthly reports due. 








August 5 
August 30 
Gasoline tax and reports due. | August 10 
August 15 
WISCONSIN 
due. 
First Monday in August | August 20—— 


completed before this date. tax. 


' 





Second installment of income tax due, unless tax- 
payer is on fiscal year other than calendar year. 


Monthly report of cold storage warehouses due. 


Report of gross earnings of freight line railroads August 15 


Gasoline dealers must file monthly report and pay | August 20 
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August 30 





Privilege dividend return and tax due. 


WYOMING 
August 10—— 


due. 





Monthly gasoline tax and report due. 
Sales tax return and tax due. 








Motor carrier compensatory tax and report due. 





Significant Decisions of the 
Board of Tax Appeals 


Basis for Gain or Loss on the Sale of Stock.—Where 
shares of stock purchased at different times and different 
prices are held by brokers on deposit in a security account 
and are carried in the name of the brokers or some other 
name than that of the owner and where the owner directs 
the broker to sell certain of these shares bought on a 
particular date at a particular price, such designation to 
the broker of the particular shares to be sold is controlling 
though the certificates delivered do not correspond except 
in part with the instructions given. The Commissioner's 
first in, first out rule has no application in such a situation. 
—Uzal H. McCarter (Deceased), Fidelity Union Trust Com- 
pany, E.recutor, v. Commissioner, Dec. 9402 [CCH]; Docket 
No. 69193. 

Murdock dissents, with opinion to the effect that where 
shares sold can be identified by a certificate they should take the 
basis applicable to the shares represented by that particular 
certificate. McMahon, Seawell, Leech, and Turner agree with 
this dissent. 





As applied to sales through a brokerage account of shares 
of stock purchased at different times and at different prices 
the first in, first out rule is not applicable: 

(a) Where the seller ordered the broker to sell certain 
specified shares which had been issued to him and put up 
as collateral for a loan and in completion of the sale the 
seller delivered to the broker certificates for the identical 
shares. The certificates delivered to the broker identified the 
shares sold. 

(b) Where the seller ordered the broker to sell certain 
specified shares which had not been issued to the seller but 
were held by the broker in a “street” name. The order to 
the broker to sell certain specified shares, and the subse- 
quent delivery to the broker of certificates for the shares 
specified, identified the shares sold. Helvering v. Rankin, 
295 U...S.. 123. 

(c) Where the seller ordered the broker to sell certain 
specified shares which had been issued to him and deposited 
with a bank as collateral on a loan, but in completion of 
the sale the bank by mistake delivered to the broker cer- 
tificates for other shares. The certificates delivered to the 
broker identified the shares sold. 

(d) Where the seller ordered the broker to sell certain 
specified shares which had been issued to him and deposited 
with a bank as collateral on a loan, but in completion of the sale 
the seller, being unable to get possession of the shares 
specified, delivered certificates for other shares. The cer- 
tificates delivered to the broker identified the shares sold.— 
James E. Davidson v. Commissioner; Edith L. Davidson v. 
Commissioner, Dec. 9404 [CCH]; Docket Nos. 61741, 72904, 
72905. 

Murdock concurs in the result only as to issue (c), Mc- 
\Vlahon and Turner, agreeing. Arundell dissents as to that 
issue, with opinion that the decision should follow the rule 
in Miller v. Com., (CCA-2) 80 Fed. (2d) 219, to the effect 
that a designation to the broker of the shares to be sold 
is controlling although the certificate delivered does not 
correspond with the instructions given. Van Fossan, Mel- 
lott, and Arnold agree with this dissent. 

Basis for Gain or Loss: “Time of Distribution” to Lega- 
tee.—In computation of gain from the sale of stock passing 
by general bequest the “time of the distribution” under 
Section 113 (a) (5), Revenue Act of 1928 is the time of 
actual transfer to distributee rather than the date of a court 


authorization of partial distribution, because under the Ohio 
probate law the court order itself effected no segregation 
or distribution of assets.—Robert A. Taft, Trustee Under 
Last Vill and Testament of Charles Phelps Taft, Deceased v. 
Commissioner, Dee. 9416 [CCH]; Docket No. 76813. 

McMahon dissents, with opinion to the effect that the 
order of the Probate Court was a valid adjudication in 
partial distribution in kind and is binding and conclusive 
on the Board. Arnold and Tyson agree with this dissent. 

Corporation Distributions—When Taxable as Dividends. 
—Where a corporation, organized prior to March 1, 1913, 
had no earned surplus or accumulated profits on that date, 
and subsequently sustained operating losses, but thereafter 
derived profits prior to a distribution to its stockholders in 
the taxable year 1925, the Board held that the profits realized 
after 1913 must first be applied to make good the impair- 
ment of the paid-in capital resulting from the operating 
losses, and since there was no excess of profits over operating 
losses from 1913 to 1925, the distribution in the latter year 
was not made out of “earnings or profits accumulated after 
February 28, 1913” and hence did not constitute a taxable 
dividend to the stockholders within the purview of Section 
201, Revenue Act of 1924.—Loren D. Sale v. Commissioner, 
Dec. 9408 [CCH]; Docket No. 53133. 

Deductions for Business Expenses and Losses.—T he peti- 
tioner in 1930 was earning salaries and other income for 
services performed in New York, while his home and principal 
place of business was in Boston. He is entitled to deduct 


- the amount which he expended in traveling, for food and 


lodging, and for other necessary purposes while away from 
home. 

The petitioner, an individual, was also the sole trustee of 
a trust over which he had broad powers. In 1930 he sold 
securities at market as an individual and made correspond- 
ing purchases for the trust. Shortly after 30 days had 
elapsed, he acquired a like amount of the same securities 
as an individual either directly from the trust or indirectly 
by having the trust sell through a broker and purchasing a 
like amount through the broker. He also sold notes through 
a public auction to the trust at an arbitrary amount which 
he fixed and which was much less than the fair market 
value of the notes. He later reacquired the notes from the 
trust. It is held that he is not entitled, as an individual, 
to deductions for losses on the sale of the stocks and notes. 
—Joseph W. Powell v. Commissioner, Dec. 9418 [CCH]; 
Docket No. 73763. 

Smith dissents, with opinion to the effect that the losses 
on the stocks should be allowed. “Both the sales to and 
repurchases from the trust were made at market. That fact, 
in my judgment, on this record, conclusively corroborates 
petitioner’s testimony that when he sold the stocks to the 
trust he had no intention to repurchase them. * * *., 
No case is cited in the prevailing opinion, nor do I know 
of any which dispute that position. The sale of the notes 
with a then purpose to repurchase them certainly is not 
evidence of the existence of a similar intent with reference 
to the wholly separate and unrelated stock.” Leech agrees 
with this dissent. 


Deductions on Account of Interest on Indebtedness.— 
Where a note is given by a husband to his wife to induce 
her to dismiss her pending suit for divorce and return with 
her children and resume marital relations with him, interest 
paid thereon to the wife is properly deducted from the hus- 
band’s gross income as interest paid on indebtedness.— 
D. S. Devan, as Executor of the Last Will and Testament of 
R. Fred Vogel, Deceased v. Commissioner, Dec. 9409 [CCH]; 
Docket No. 56182. 

(Continued on page 439.) 













































































Transportation company gasoline tax reports due. 


Monthly gasoline report due from carriers and tax 
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Geographical Classification 
of 1934 Tax Returns 


HE Treasury Department has issued a report 

showing the number of individual income tax 
returns for 1934, filed to December 31, 1935, by 
states, counties, cities, and towns having a popula- 
tion of 1,000 and over, by the 1930 census. 

The fiscal and other economic data relating to 
these returns are summarized in the Preliminary 
Report “Statistics of Income for 1934” which was 
issued in December 1935. More detailed classifica- 
tions by states and territories are now being pre- 
pared and will appear in the Complete Report 
“Statistics of Income for 1934.” It has been an- 
nounced that this report will be issued towards the 
end of the current calendar year. 

The number of individual income tax returns filed 
for 1934 was 4,201,859 compared with 3,900,004 for 
1933. The following table shows by states the num- 
ber filed for 1934 compared with the previous vear. 


Number filed 


State 1934 Previous yveat 
New York 829,123 789,678 
Pennsylvania 350,174 331,652 
California S27 ee 308,152 
Illinois 318,362 294,795 
Massachusetts 248,924 243,843 
New Jersey 215,123 206,515 
Ohio — 214,493 190,973 
Michigan 143,262 120,731 
Texas 123,259 113,139 
Missouri 99,994 97,610 
Wisconsin 95,629 94,615 
Connecticut 93,009 83,952 
Maryland 85,026 78,305 
District of Columbia 83,424 70,390 
Indiana 71,150 63,928 
Minnesota 68,735 62,996 
Washington (including Alaska) 61.435 56,753 
lowa 49,832 42,874 
Virginia 48,155 44,377 
Oklahoma 40,346 34,900 
Tennessee 38,814 34,627 
Georgia 38,716 32,068 
Louisiana 37,816 34,874 
Kansas 36,926 32,720 
Kentucky 35,939 33,034 
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Florida . 





33,947 30,522 

North Carolina 33,348 30,886 
Colorado . 32,104 31,038 
Rhode Island 31,727 30,275 
West Virginia 30,874 27,289 
Oregon 29,682 28,494 
Nebraska 28,165 25,758 
Alabama 23,938 20,475 
Maine . 21,224 20,167 
Montana 17,379 12,386 
New Hampshire 17,043 16,711 
South Carolina 15,429 13,263 
Arkansas 13,481 11,99] 
Mississippi 12,769 11,692 
Arizona . 12,240 8,939 
Utah .. 11,707 11,015 
Hawaii 11,617 11,388 
Delaware 14,127 10,386 
Vermont 10,202 9,773 
North Dakota 10,010 8,918 
Idaho 9121 6,382 
South Dakota 8,536 8,082 
New Mexico 8,109 5,788 
Wyoming 7,584 6,986 
Nevada 5,508 3,889 
Total 4,201,859 3,900,004 


Secretary Offers to Redeem Tobacco 
Tax-payment Warrants 


N OFFER to redeem tobacco tax-payment war- 

rants issued to eligible producers of Burley, 
flue-cured, fire-cured, dark air-cured and cigar leaf 
tobacco has been made by the Secretary of Agricul- 
ture, pursuant to Public Resolution No. 76, approved 
March 14, 1936. 

In order to be eligible for the redemption of tax- 
payment warrants, a producer must have signed a 
tobacco production adjustment contract and have 
received such warrants following the sale of his 
tobacco and after payment of the tax imposed by the 
Kerr Tobacco Act. 

Contracting producers holding warrants eligible 
for redemption are advised to file applications imme- 
diately with the Tobacco Section of the Agricultural 
Adjustment Administration, Washington, D.C. The 
funds appropriated for the redemption of these war- 
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rants are available only until September 1, 1936 and 
no checks can be issued after that date. 


Forms to be used by contracting producers in fil- 
ing their applications for the redemption of tax- 
payment warrants, together with the regulations 
governing such redemptions have been mailed to all 
county agents of counties producing the Burley, 
flue-cured, fire-cured and dark air-cured types of 
tobacco, and to the State offices in districts produc- 
ing cigar-leaf tobacco. 


Only warrants issued to producers who signed 
tobacco production adjustment contracts are eligi- 
ble to be redeemed. Warrants issued to producers 
who did not sign contracts cannot be redeemed, and 
no applications for the redemption of such warrants 
can be accepted. 





Three New Board of Tax 
Appeals Members 


HREE changes in the membership of the Board 
of Tax Appeals have recently been made as the 
result of the filling of one vacancy and the replacing 
of two members whose terms expired on June 2. 
Announcement was made last month! of the 
nomination of Samuel B. Hill, representative from 
Washington, for membership on the Board for the 
twelve-year term, beginning June 2, 1936, to fill the 
vacancy made by the. resignation of Charles M. 
Trammell. The nomination was confirmed by the 
Senate on May 21. 


Reappointment of Arthur J. Mellott as a mem- 
ber of the Board for the twelve-year term from 
June 2, 1936, was confirmed by the Senate on June 2. 

The terms of two other members of the Board— 
Herbert F. Seawell and Annabel Matthews—also 
expired on June 2, but they will not continue as 
soard members. 

The nominations of Miss Marian 
J. Harron of Berkeley, Calif., and 
Richard L. Disney of Oklahoma 
City, Okla., for twelve-year terms 
from June 2, 1936, were ratified by 
the Senate on June 20. 

Miss Harron is a graduate of the 
Law School of the University of 
California. Following the general 
practice of law in San Francisco and 
New York, she was attorney and 
trust officer of Manufacturers Trust 
Company, New York. In 1933 she 
joined the staff of the National Re- 
covery Administration as senior at- 
torney, and in 1935 was appointed 
property custodian in the Resettle- 
ment Administration, with head- 
quarters in Berkeley, Calif. 

Mr. Disney has been engaged in 
the general practice of law in Okla- 
homa City since 1927 and previously 
in Ardmore, Okla. He served as a 
member of the Oklahoma House 
of Representatives from 1915 to 


1June, 1936, issue of Tne Tax MaGazine, 
Pp. 370. 


Will the White House have a new tenant after January 1? 
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1917. Mr. Disney is a graduate of Arizona State 
University and received the degree of Bachelor of 
Laws from Oxford University where he was a Rhodes 
scholar. 





Change of Accounting Period 


ANY business firms have been impressed with 

the advantages of having the accounting pe- 
riod end at a time of the year when inventories are 
low and otherwise conditions are more favorable 
for an audit than at the close of a calendar year but 
have been deterred by the belief that the change 
would be difficult on account of income tax laws and 
regulations. 


The Revenue Act of 1936 provides merely that the 
net income shall be computed upon the taxpayer’s 
accounting period (fiscal or calendar year). If a 
taxpayer changes from one accounting period to an- 
other—from calendar year to fiscal year, or vice 
versa, or from one fiscal year to another—it is re- 
quired that the net income, with the approval of the 
commissioner of internal revenue, be computed on 
the basis of such new accounting period.” 


Form 1128 is provided for making an application 
for change of the accounting period. This form 
must be filed prior to the expiration of 30 days after 
the close of the proposed period for which a return 
would be required to effect the change.* The due 
date for the new return is the fifteenth day of the 
third month after the close of the new period. 

While the Treasury Department has ruled that 
changes in the return year are not lightly to be ap- 
proved, it interprets the intent of the statute to be 
that the taxpayer shall adopt the accounting period 
which, in view of the character of his business, is 


'Sec. 41, Revenue Act of 1936. 
> Sec. 46, Revenue Act of 1936. 
3 Art. 46-1, Reg. 86. 
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most serviceable in securing an exact measure of an- 
nual net income.* More than 2,000 changes from the 
calendar year to the fiscal year basis are reported to 
have been approved by the Commissioner during the 
past twelve months, 

If a taxpayer, with the approval of the Commis- 
sioner, changes the basis of computing net income 
from a calendar year to a fiscal year a separate re- 
turn is required for the period between the close of 
the last calendar year for which return was made and 
the date designated as the close of the fiscal year.® 


Advantages of Fiscal-year Basis. 


Whereas the accounting period used by most tax- 
payers is the calendar year, a number of taxpayers 
have found it advantageous to adopt fiscal years 
which closely conform to their operating seasons; 
that is, their natural business years. A natural busi- 
ness year has been defined as the period of twelve 
consecutive months which coincides with the annual 
cycle of business activities of an enterprise. It usu- 
ally ends when business activities have come to a 
natural and temporary pause and when inventories, 
receivables and liabilities are substantially reduced. 
Financial statements as of the end of a natural busi- 
ness year reflect the results of a complete season of 
operations and also show a concern in its most liquid 
condition. In addition, there are certain advantages 
to be gained from computing net income for tax pur- 
poses on the basis of a natural business year. Among 
these are the following: 

(1) In many industries inventories are so great a 
factor that variation of a small percentage in valua- 
tion might make the entire difference between a 
profit and a loss for the year. Overvaluation of in- 
ventory will result in overpayment of tax, and such 
overpayment can never be recovered, even though 
the market should begin to decline on the day after 
the inventory has been valued and a subsequent net 
loss be incurred. The effect of such variations di- 
minishes with the size of the inventory, and the 
possibility of overstatement of profits in this way is 


©'T. Be: me. 32, 1 CB G6. 
5 Sec. 47, Revenue Act of 1936. 
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reduced to a minimum if accounts are closed at the 
end of a natural business year, when inventories have 
largely been converted into cash. 

(2) In recent years tax laws have not been retro- 
active to fiscal years ending in the year in which the 
laws became effective. With the probability of in- 
creasing taxes, taxpayers who have been using the 
calendar year as the basis of returns, but are engaged 
in industries where the natural business year ends at 
a date other than December 3lst, may receive a 
legitimate tax benefit by changing to a fiscal year 
basis. 

(3) Under a law which taxes undistributed corpo- 
rate profits, it would be advantageous to adopt an 
accounting period which closes at a date soon after 
assets have, to the greatest extent possible, been 
converted into cash. Not only would there be less 
possibility of overvaluation of assets with conse- 
quent overstatement of taxable profits, but profits 
realized would have been available in cash for distri- 
bution as dividends, again reducing tax liability be- 
yond the extent possible at another date. 


Repeal of Ohio Sales Tax 
on Food Proposed 


N A special message to the Ohio legislature on 

June 15, Governor Martin L. Davey recommended 
that, effective September 1, the Ohio 3 per cent sales 
tax on food, except that sold in restaurants, be re- 
pealed. It is estimated that adoption of the Gov- 
ernor’s proposal would save Ohio householders 
$4,000,000 in the last quarter of this year. 

Governor Davey expressed disapproval of the sales 
tax as a source of state revenue and disclaimed re- 
sponsibility for the original law imposing the tax. 
He suggested that a committee be authorized to 
make a ‘thorough study of the entire sales tax pre- 
liminary to “constructive recommendations” to the 
legislature next January. 


Following is the text of the message relating to 
the repeal of the sales tax on food: 


It is my earnest recommendation that 
a bill be passed repealing the sales tax 
on food for human consumption off the 
premises, effective September first. 

The reasons and justification for this 
action lie in the following facts. The 
sales tax was estimated to yield fifty 
five million dollars for the year 1936. 
On the basis, the revenue would be de- 
vided as follows: 27 millon dollars for 
the schools of Ohio; 18 million dollars 
for the counties, cities, villages and 
townships, and 10 million dollars for 
relief purposes. None of it goes to the 
state government, except a small amount 
for administering the law. All of this 
huge amount of money is being collected 
for the benefit of local government sub- 
divisions and relief. 


Based upon the sales tax revenue pro- 
duced to date and the weekly volume at 
which it is now running, the experts of 
the tax commission estimate that the 
revenues for the current year under the 
present law will be from ti.ree to five 
million dollars in excess of the original 
estimate. 
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Food, purchased for consumption in the homes, is now 
yielding approximately twelve million dollars. If this tax 
on food for consumption off the premises is repealed as of 
September first, the loss in revenue would be approxi- 
mately four million dollars for the last third of the year. 
This loss would approximately equal the amount of sales 
tax revenue that would be received in excess of the original 
estimate. Assuming this is true, neither the schools nor 
other local subdivisions would receive any less than was 
originally intended for their use. 

1 have never liked the sales tax, and was in no manner 
responsible for its original enactment. Before it was 
re-enacted last fall, we made a careful study of other avail- 
able tax sources in an effort to find substitute measures. 
The result of this study was a combination of innumerable 
repulsive and obnoxious taxes that would have been much 
worse than the sales tax from which we were trying to escape. 

It was obvious to everyone familiar with the problem 
that the state could not let the schools of Ohio close, nor 
permit the county and city governments to collapse. Nor 
could we in good morals neglect to provide reasonable 
amounts for necessary relief. 

I doubt whether the members of the Legislature or any- 
one else concerned with the problem wanted to re-enact the 
sales tax last fall, but they did a courageous though some- 
what unpopular thing in order that the schools would not 
have to close, and the county and city governments would 
be able to continue operating, and a sizeable amount could 
be provided for relief. 

May I therefore suggest that a special Committee be 
authorized and provided with sufficient funds to make a 
thorough study of this problem for the purpose of making 
constructive recommendations to the Legislature at its 
next regular session in January. 

Such a Committee, it would seem to me, should represent 
business, labor, agriculture, schools and other local gov- 
ernments. 

The problem is of sufficient importance that it ought to 
be approached without hurry and with mature deliberation. 
In the meantime, as an earnest of our good faith, let us 


promptly repeal the sales tax on food for home con- 
sumption. 





State Gasoline Taxes Made Applicable 


to Federal Agencies 


OTOR vehicle fuels when sold by or through 

post exchanges, ship stores, ship service stores, 
commissaries, filling stations, licensed stores, and 
other similar agencies, located on United States 
military or other reservations, when such fuels are 
not for the exclusive use of the United States are 
made subject to all taxes levied by any state or the 
District of Columbia, by Section 10(a) of Public Act 
No. 686, 74th Cong. (approved June 16, 1936), which 
amends the Federal Aid Highway Act of July 11, 
1916, as amended and supplemented. 

The officer in charge of any such reservation is 
required, on or before ‘the fifteenth of each month, to 
submit a written statement to the proper taxing 
authorities of the state, territory, or the District of 
Columbia within whose borders the reservation is 
located showing the amount of such motor fuel sold 
for the exclusive use of the United States during 
the preceding month. 





Oklahoma Tax Collections Increase 


Nearly 50 Per Cent 


i pe collections by the state of Oklahoma for the 
first eleven months of the current fiscal year 
were nearly twice as large as in the corresponding 
period of last year, it was revealed in a recent report 
by the State Tax Commission. 
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For the eleven months ending May 31, 1936, col- 
lections by the Tax Commission amount to $40,580,899, 
an increase of $12,077,847, or 42.37 per cent, over the 
same period of last year. 

Increases were shown in revenue from all major 
tax levies with the largest addition from the income 
tax, rates of which were increased and exemptions 
lowered by the Income Tax Law of 1935, which was 
effective for the taxable year 1935. 

On 1935 incomes, the tax rate ranges from 1 to 9 
per cent, incomes exceeding $8,000 taking the maxi- 
mum rate. On 1934 incomes, the maximum rate of 
6 per cent applied on incomes in excess of $14,000. 
Exemptions on single persons were lowered from 
$1,000 to $850, on married couples or heads of fami- 
lies from $2,000 to $1,700, and on dependents from 
$500 to $300. These adjustments were credited with 
increasing the total from $2,042,080 to $3,813,010. 





Court Decisions 


(Continued from page 426.) 


Assignment of Interest in Income from Will.—Under the 
terms of a will as construed by the Court, the beneficiary 
had no right to assign her interest in the income of a trust 
and the income therefrom was taxable to her in 1929 and 
1930.—U. S. Circuit Court of Appeals, First Circuit, in 
Alice S. King v. United States of America. No. 3125. Oct. 
term, 1935. 

Decision of District Court affirmed. 


Basis for Corporate Assets After a Consolidation.— 
Where three corporations were consolidated (in 1921) and 
the new company took over all their assets and going 
businesses, which were continued by it, and for which the 
new company issued its capital stock to the former stock- 
holders of the old companies in proportion to their respec- 
tive holdings, the basis for depreciation and for the deter- 
mination of gain or loss from the sale of capital assets 
acquired from the old companies is the same as it was while 
the property involved was owned and held by them. “We 
think it was the purpose of the Section in question [Sec. 204 
(a) (7), 1924 Act] to prevent any so-called ‘stepped-up’ 
basis of valuation where no substantial amount of new 
capital was introduced.”—U. S. Circuit Court of Appeals, 
Seventh Circuit, in Fairbanks Court Wholesale Grocery Com- 
pany v. Commissioner of Internal Revenue. Nos. 5365 and 
5366. 

Decision of Board of Tax Appeals, 30 BTA 769, affirmed. 


Basis for Gain or Loss.—Whiere testator devised the res- 
idue of his estate, in New York, to two named sons upon 
the termination of the life estate in his wife, the petitioner, 
one of the sons, acquired a vested remainder interest in 
one-half of such estate. The proper cost basis for comput- 
ing his gain from sale, in 1930, of his half interest is the 
value of the real estate at the date of his father’s death in 
1923.—U. S. Circuit Court of Appeals, Second Circuit, in 
Edmund S. Twining v. Commissioner of Internal Revenue. 

Decision of Board of Tax Appeals, 32 BTA 600, affirmed. 





Petitioner acquired, prior to March 1, 1913, stock in two 
corporations, which stock was, in 1922, exchanged for stock 
in two other corporations in a transaction not in pursuance 
of a plan of reorganization. In 1926 the petitioner sold 
the stock of one of the corporations and used as a basis 
of determination of loss the fair market value of the 
original stock at the date of exchange. The Court holds 
that under Section 202 (c) and (d) of the 1921 Act, and 
Sections 203 (b) and 204 (a) (6) of the 1926 Act, the basis 
is the cost or March 1, 1913, value, whichever is greater, 
of the original stock.—U. S. Court of Claims in Gertrude 
Vanderbilt IVhitney et al., Executors of the Estate of Harry 
Payne IVhitney, v. The United States. No. 426401. 


Cancellation of Indebtedness to a Corporation.—There 
was no receipt of income by the petitioner from the can- 
cellation of his indebtedness to a corporation in which he 
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owned no stock, which corporation owned a majority of the 
stock of a second corporation of which petitioner owned 
the remaining stock. The first corporation was insolvent, 
and was indebteded to the second corporation in an amount 
greatly exceeding the amount of petitioner’s cancelled in- 
debtedness. The Board erred in holding that the cancella- 
tion of indebtedness represented the receipt of a dividend 
by petitioner—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Addison H. Gibson v. Commissioner of Internal Reve- 


nue. No. 5984. 
Decision of Board of Tax Appeals, 32 BTA 836, reversed. 


Compromise of Taxes.—Compromise of an assessment 
of interest under Section 603 of the 1924 Act and of pen- 
alties under Section 3176 R. S. bound both parties and 
precluded a suit by taxpayer to recover. “Since tax, pen- 
alties and interest are one coordinated liability, and there 
can be no penalty or interest unless there is a valid tax, 
a compromise of such penalty and interest is an admission 
of valid tax assessment and under the rules governing 
compromises, must be a settlement of the entire single 
liability.’"-—U. S. Circuit Court of Appeals, Seventh Circuit, 
in Nelson-Wiggen Piano Company v. The United States of 
America. No. 5523. Oct. term, 1935, April session, 1936. 

Decision of District Court, North. Dist. of IIl., affirmed. 


Exclusions from Gross Income.—A tax on the profit from 
the sale of First Liberty Loan bonds is not a tax on the 
principal of the bonds and is not a violation of the exemp- 
tion clause in the law authorizing their issue, which pro- 
vided that both principal and interest on such bonds should 
be exempt from all taxation except estate or inheritance 
taxes. The court repudiates the contention that the tax 
is a tax by the United States on its own bonds.—uU. S. 
Court of Claims in Central Hanover Bank & Trust Co., Trus- 
tee for Lillia Babbitt Hyde, Under the Will of Rebecca Bab- 
bitt v. The United States. No. 42951. 


Federal Estate Tax.—Transfer of property by decedent 
in 1928 at the age of 85 years, made about five months prior 
to his death was made in contemplation of death and the 
property is includible in his gross estate. He had attempted 
to transfer the property to trustees in 1925 for the benefit 
of his children but the transfer was not completed due to 
disagreement among the children. The decedent had been 
in poor health before he gave any serious consideration 
to transferring his property to his children. The facts rebut 
the contentions as to the impelling motives for the transfer. 
—U. S. Court of Claims in Walter Hunter, Executor of the 
Will of Charles WV. Hunter v. The United States. No. 42418. 


Value of stocks and securities included in gross estate 
is their quoted market value on the date of death of the 
decedent (death on September 14, 1931), although really 
all the securities were pledged with banks and brokerage 
houses, and owing to depreciation of their market value, 
were sold by the pledgees for much less than their quoted 
values at date of death of the decedent. No deduction is 
allowable under Section 303(a)(1) of the 1926 Act, relating 
to losses from fires, storms, shipwreck, or “other casualty,” 
for shrinkage in value of the securities due to the act of 
Great Britain in going off the gold standard on September 
21, 1931.—U. S. Circuit Court of Appeals, First Circuit, in 
Frank IV’. Lyman et al., Executors, v. Commissioner of Inter- 
nal Revenue. No. 3097. Oct. term, 1935. 

Memorandum decision of Board of Tax Appeals affirmed. 


Gambling Losses.—Losses sustained in 1931 by the tax- 
payer in gambling transactions in France at places where 
gambling was carried on legally, are not allowable as de- 
ductions in his 1931 return. He was not engaged in gam- 
bling as a trade or business, so if allowable at all such 
losses must classify as losses “incurred in any transaction 
entered into for profit though not connected with the 
trade or business,” as provided in Section 23 (e) (2), 1928 
Act. On that question of fact the Court finds adversely 
to plaintiff, that “the transactions were not entered into for 
profit,” under the particular facts and circumstances, so 
the losses are not allowable—U. S. Court of Claims, in 
The Citizens and Southern National Bank and Lettie P. Evans, 
Executors of Estate of J. B. Whitehead, Deceased, v. The 
United States. No. 42829. 
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Losses.—Loss was allowable on a transfer by taxpayer 
of shares of stock to a wholly owned corporation at their 
market value in payment of an indebtedness from taxpaye: 
to the corporation.—U, S. Circuit Court of Appeals, Ninth 
Circuit, in Commissioner of Internal Revenue v. Richard S. 
McCreery. No. 8105. 


On the cash basis, loss on account of payment of judg- 
ment against taxpayer was deductible in the year in which 
bonds posted as surety by the taxpayer were sold by the 
surety company to pay the judgment, and not in a prior 
vear when the judgment was affirmed on appeal.—uU. S. 
Circuit Court of Appeals, Third Circuit, in Insurance Fi- 
nance Corporation v. Commissioner of Internal Revenue. No. 
6051. March term, 1936. 


Memorandum decision of Board of Tax Appeals affirmed 


A taxpayer having shares in possession directed a broker 
to sell them. The broker sold in 1929 but the taxpayer did 
not deliver the certificate to the broker. The taxpayer 
purchased similar shares in 1930, and the aforesaid with 
held certificate was used to represent part of such purchase. 
The sale was not a short sale, and the resulting loss was 
deductible in 1929.—U. S. Circuit Court of Appeals, Third 
Circuit, in Commissioner of Internal Revenue v. C. B. Ferree. 


No. 6005. 
Decision of Board of Tax Appeals, 32 BTA 725, affirmed. 


Losses Incurred from Transactions Between Husband 
and Wife.—Where property is sold in good faith by one 
spouse to another, the loss, represented by the difference 
between the cost of the property and the amount received, 
is deductible under the 1926 Act, on a joint return filed by 
husband and wife.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Commissioner of Internal Revenue v. Thekla Brum- 
der, Executrix of the Estate of Wiliam C. Brumder; Com- 
missioner of Internal Revenue v. Albert C. Elser, Commissioner 
of Internal Revenue v. Joseph E. Uihlein. Nos. 5419-5421. 

This decision affirmed that of the Board of Tax Appeals, 
30 BTA 399, and memorandum decisions on the issue. 


Recovery of Taxes.—A widow elected to take under the 
will of her husband in lieu of her statutory interest in his 
estate. Under the then accepted court decisions she did 
not return as income payments made to her from the 
income of the trust. Subsequently, the Supreme Court held 
that such payments were income to her and deductible by 
the estate. The estate, before the Supreme Court decision 
was rendered, claimed deduction for the payments made 
to the widow, but the deduction was disallowed by the 
Board. Instead of filing an appeal bond, the estate paid 
the tax. The Board decision was reversed and the estate 
is now seeking a writ of mandamus to compel the repay- 
ment of the taxes so paid by it in accordance with Sections 
1001 of the 1926 Act. The Court though denying that 
Section 1001 vests a discretion in the Commissioner as to 
refund, holds that since the statute of limitations bars 
recovery from the widow of taxes on amounts distributed 
to her and since she was the sole beneficiary, any refund 
would redound to her benefit and therefore, denies the right 
to recover the taxes paid by the estate—U. S. Court of 
Appeals for the District of Columbia, in United States, Ex 
Relatione, Girard Trust Company, Trustee Under the [Vill of 
John A. Brown, Jr., Deceased, v. Guy T. Helvering, Commis 
sioner of Internal Revenue. No. 6618. 


Stockholder of a corporation which was denied personal 
service classification under the 1918 Act may not recover 
tax on his distributive share of the corporation’s 1918 in- 
come, the additional tax against the corporation, imposed 
by reason of denial of personal service classification, never 
having been paid. It is immaterial that the stockholder 
filed his refund claim before the enactment of the 1926 
Act.—U. S. Circuit Court of Appeals, Third Circuit, in 
M. A. Sherritt v. Grace N. Lederer, Executrix of the Estate 
of Ephraim Lederer, Former Collector of Internal Revenue 
No. 6019. March term, 1936. 

Decision of District Court, 13 Fed. Supp. 809, affirmed. 


Refunds of AAA Taxes.—The validity of the AAA as 
amended with respect to refunds and recoveries of taxes 
paid not affected by the Supreme Court decision holding 
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the taxes unconstitutional, and the plaintiff having failed 
to comply with Section 21(d) of the Act, which was insti- 
tuted after the suit was instituted, is not entitled to recover 
the taxes paid by it—U. S. District Court, Eastern District 
of New York, in Atlantic Macaront Company Inc. v. Walter 
E. Corwin, Individually and as Collector of Internal Revenue. 


Section 21(d)(1) of the Agricultural Adjustment Act as 
amended by the Act of August 24, 1935 is unconstitutional 
by reason of its provision that if any part of the tax is 
passed on and not absorbed by the taxpayer, then no part 
of such tax is recoverable in any proceeding. This provi- 
sion is directly in conflict with the Fifth Amendment to 
the Constitution, that no person shall be deprived of prop- 
erty without due process of law.—U. S. District Court, 
Southern District of New York in Edwin Cigar Co., Inc., 
James B. Hall, Jr., Inc. and the Edwin Leaf Tobacco Company, 
Inc., v. Joseph T. Higgins, individually and as Collector of 
Internal Revenue for the Third District of New York. L. 63, 
250. 

Release of Statutory Surety Bonds.—Collector was with- 
out authority to abate a statutory surety bond for the 
payment of Federal taxes, without instructions from the 
Commissioner, who is the only one who could release this 
bond and agree to the acceptance of another. The Govern- 
ment is entitled to judgment for the amount of its claim, 
with interest and costs.—U. S. District Court, West. Dist. 
of Penn., in United States of America v. Heinemann Chemical 
(Company, a Corporation and American Surety Company of 
New York, a Corporation. No. 7053 Law. 


Revocable Trusts.—Grantor was taxable on income from 
a trust where he reserved the right to revoke with the 
consent of the trustee. The Court overrules the conten- 
tions that the trustee was bound to protect the interest 
of the beneficiary, and that the beneficiary was further 
protected because of the trustee’s interpretation of the 
instrument to the effect that it had no right to exercise the 
power of revocation without first informing the beneficiary. 
—U. S. Circuit Court of Appeals, Sixth Circuit, in Stacy 
G. Carkhuff v. Commissioner of Internal Revenue. No. 6990. 

Memorandum decision of Board of Tax Appeals affirmed. 


Stamp Tax on Bond Issues.—Stamp tax on issue of bonds 
is incurred upon the issue by a bank participating certifi- 
cates evidencing an interest in certain of the bank’s assets 
consisting of notes or bonds secured by real estate mort- 
vages, the certificates having interest coupons attached. 
“Paper writings coming within the definitions of the stat- 
ute are taxable regardless of whether they are or are not 
known generally as corporate securities.”—U. S. District 
Court of Chattanooga, Tenn., in The Hamilton National 
Bank of Chatanooga, Tenn. v. The United States of America. 


An agreement extending the maturity date of a bond 
issue was a renewal thereof and the bonds were subject 
to tax as a new issue under Schedule A-1 of Title VIII 
of the 1926 Act—U. S. Dist. Court, Western Dist. of 
Wash., So. Div., in Campbell River Timber Company, Ltd., 
a Corporation, v. Alexander M. Vierhus. No. 8385. 


Stamp Tax on Stock Transactions.—Plaintiff, designated 
as the new company, sued to recover the amount of stamp 
taxes, interest, and penalty alleged to have been exacted 
erroneously from it by the Commissioner of Internal Rev- 
enue. Harry E. Nelson, a substantial stockholder in old 
company, Automatic Electric Washer Company, proposed 
a reorganization in which all the assets of old company 
would be taken over by new company for newly issued 
stock in new company. 

The defendant contended that inasmuch as the new com- 
pany was obligated to and did issue 100,000 shares of its 
common stock directly to the stockholders of the old 
company in the ratio of their respective holdings, and 40,000 
shares of common stock, together with 34,538 shares of 
preferred stock, to Nelson, acting as attorney in fact for 
the stockholders, legal title to the last-named shares vested 
in Nelson, and, therefore, right to receive the stock Nelson 
sold to the bankers had to be transferred to Nelson in 
order to execute the sale to the bankers. 

Held that said contention overlooks the decision of the 
Supreme Court in Raybestos-Manhattan Co. v. United States, 
296 U. S. 60; that the right to receive the stock of the new 
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company, was under said cited decision, vested in the old 
company, and upon the transfer of this right to its stock- 
holders the old company paid a stamp tax of $4,020.46, 
which the plaintiff now concedes it may not recover. 

On May 4, 1931 the Commissioner exacted a stamp tax of 
$1,490.76 on the alleged transfer by the old stockholders 
to Nelson of their alleged rights to receive the 40,000 shares 
of common and 34,538 shares of convertible preferred stock 
ultimately sold to the bankers, and in addition imposed 
a penalty of $74.54 and interest of $28.33, or a total of 
$1,593.63. 

The decision concludes as follows: “The findings con- 
clude the plaintiff's right to recover a judgment. The 
status of the transaction clearly shows that what the stock- 
holders of the old company did was to appoint an inter- 
mediary, an agent in fact, acting under power of attorney, 
to execute for them a pre-existing agreement to sell to the 
bankers the stock involved. This the attorney did, and 
upon the transfer of said stock paid the stamp tax exacted 
under the revenue act. National Bond and Share Corporation 
v. Hoag. Nelson, the stockholders’ attorney in fact, owned 
in his own right 7,069 shares of common and 6,104 shares of 
preferred stock in the new company, i. e., he received this 
stock as his pro rata portion of the new stock because 
of his stock ownership in the old company, and this block 
of stock represented his contribution to the total amount 
of stock sold to the bankers. The defendant concedes that 
in no event would Nelson be taxable under the contention 
in this case. The plaintiff is entitled to a judgment as 
follows: $1,490.76 tax paid, to which was added $74.54 pen- 
alty and $28.33 interest, totalling $1,593.63, with interest 
as allowed by law.”—U. S. Court of Claims in Automatic 
Washer Company, a Corporation, v. The United States. No. 
42525. 


A transfer by the plaintiffs who are cotton brokers, upon 
a customer’s instruction, of accounts involving the pur- 
chase of cotton for future delivery to another broker, ef- 
fected by delivering a “sold” memorandum to the other 
broker who in turn delivered a “bought” memorandum to 
the plaintiffs constituted an agreement by the plaintiffs to 
sell to the new broker upon which they must pay a stamp 
tax, since it is not within the exception of “so-called trans- 
ferred or scratch sales” as defined in Articles 44(a) and 
125(3)(c) of Treasury Regulations 71. “* * * it is ap- 
parent that what happened was this: The plaintiffs had in- 
curred personal liability on contracts to purchase cotton to 
be delivered in the future; when instructed to ‘transfer’ the 
accounts to another broker, they made a contract with the 
substituted broker to sell an equal amount of cotton to him 
* * * it was obviously a sale in substance as well as 
form.”—U. S. Circuit Court of Appeals, Second Circuit, in 
Francis I. Dupont, Edmund Dupont, Rhett Dupont, E. Paul 
Dupont, William A. Fine, Arthur F. Shettle and William A. 
IVhitaker, co-partners, trading under the firm name and style 
of Francis I. Dupont & Company v. United States of America. 

Decision of District Court, Southern District of New 
York, affirmed. 


Statute of Limitations.—Statute of limitations bars re- 
covery of 1917 and 1918 taxes which would otherwise be 
recoverable due to allowance of special assessment. Timely 
claims for refund were filed, based on grounds of deprecia- 
tion and affiliation. Thereafter, upon receipt of 30-day 
notice of additional taxes due, a protest brief was filed 
requesting special assessment relief. This brief was filed after 
the expiration of the period for filing a refund claim. It 
may not be considered as an amendment of the previously 
filed claim. A series of waivers was ineffective to extend 
the time for filing additional claim, due to a break in their 
continuity—U. S. District Court, Western District of 
Penn., in Allegheny Heating Company, a Corporation vw. C. G. 
Lewellyn, formerly Collector of Internal Revenue for the 
Twenty-Third District of Pennsylvania. No. 6532 Law. 


Assessment of 1917 tax was not barred by the statute 
of limitations on March 24, 1925, where the taxpayer’s exe- 
cutor had executed a waiver on February 26, 1925. The 
fact that certain State laws prohibit such a waiver is im- 
material. An executor “is personally liable for the payment 
of the tax due by the decedent or the estate, R. S. 3467. 
* * * We think also that the statutory provision for 
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the execution of consents extending the limitation period 
was intended by Congress to apply alike to all taxpayers, 
whether they be individuals, corporations, associations, es- 
tates, or trusts.”—U. S. Court of Claims, in Burdine C. An- 
derson, James E. Anderson, Frank C. Anderson, William 
Leland Anderson, Robert S. Anderson, and Monroe D. Ander- 
son, as Trustees for Thomas D. Anderson, and Monroe D. 
Anderson, as Trustee for Benjamin M. Anderson, v. The 
United States. No. 42472. 


In a suit to recover taxes paid under AAA, the Collector’s 
contention that the taxpayer did not comply with the pro- 
visions of Section 21(d)(1) of the Act is overruled, follow- 
ing Edwin Cigar Co., Inc. v. Higgins (see summary preceding 
under heading “Refunds of AAA Taxes’), but where the 
bill of complaint contains no allegation that a claim for re- 
fund was ever filed, recovery is barred by taxpayer’s failure 
to comply with Section 3226, Revised Statutes.—U. S. Dis- 
trict Court, Southern Dist. of New York, in Frank Voiello v. 
James Hoey, Collector of Internal Revenue. \.. 61,319. 


Plaintiff had no taxable income for 1923, but had a loss. 
In the 1923 consolidated return which it filed for itself and 
the Parker Sheet Metal Works, plaintiff deducted its 1923 
loss of $2,476.33 from the 1923 net income of $17,495.45 of 
the Parker Sheet Metal Works. It was later determined 
that the two corporations were not affiliated, so plaintiff 
sought refund of the tax it paid. The Court points out 
that it is clear from these facts that if plaintiff paid this 
tax on the resulting reduced net income of Parker Sheet 
Metal Works for 1923 out of its own funds it knew that it 
owed no tax for 1923, and that it was paying the tax due 
on the income of the Parker Sheet Metal Works for that 
year. 

Since the facts show that plaintiff did not assume the tax 
liability of the Parker Sheet Metal Works, and there is no 
showing that plaintiff was not reimbursed for that amount, 
or that the Parker Sheet Metal Works did not agree to 
reimburse it, it must be held, the Court says “that plaintiff 
assumed such tax.”” From the opinion: “Moreover, one who 
in due course knowingly and voluntarily pays to the Gov- 
ernment a tax of another, when the person for whom such 
tax was paid owed the amount remitted, cannot recover the 
amount paid on the sole ground that he had no income and 
owed no tax for the year for which such payment was 
made. The consolidated return prepared by plaintiff showed 
upon its face that the tax computed thereon was the tax 
of the Parker Sheet Metal Works and the fact that the 
amount thereof was assessed in the name of plaintiff is 
not controlling. The manner in which the tax was assessed 
does not alone justify a refund.” The Court dismissed 
plaintiff's petition—U. S. Court of Claims, in Combined 
Industries, Inc. v. The United States. No. 42822. 


Suits by Taxpayers.—A claim for refund of 1917 taxes 
based on the ground that there was an overpayment due 
to the erroneous inclusion of income and failure to take 
depreciation will not support a suit for recovery based on 
failure to deduct a proportionate share of partnership 
excess-profits tax. An amended claim filed several years 
later, after the statute of limitations had expired could 
not be made the basis of the action—U. S. District Court, 
Southern Dist. of New York, in New York Trust Co., Ex- 
ecutor, Estate of John C. Leslie. \. 62-110. 

Where the Commissioner advised the taxpayer of an 
overpayment of its 1917 excess-profits tax, there was an 
account stated, and since suit was brought within six years 
after the account stated it was timely and taxpayer is 
entitled to recover. The Commissioner was not justified 
in withholding from the amount of the account stated a 
certain sum on the ground that no claim for refund of 
such sum had been filed after such sum was paid.—U. S 
Court of Claims in Frank H. Gage, Surviving Partner of 
Rousmaniere, Williams & Co. v. The United States. No. 4625. 





Court denies jurisdiction of a suit to recover 1920 income 
and excess-profits taxes after allowance by the Commis- 
sioner of special assessment under Section 328 of the 1918 
Act even though plaintiff does not seek to change the rate 
of the tax applied under the special assessment, but seeks 
only a reduction of the net income subject to the tax. The 
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fact that a waiver of the right of appeal to the Board of 
Tax Appeals, executed by the taxpayer and accepted by the 
Commissioner, specifically reserved the right to institute 
suit in the Courts did not confer jurisdiction upon any 
Court contrary to the statute—U. S. Court of Claims in 
Con P. Curran Printing Company v. The United States. No. 
L-375. 


Taxable Income.—Interest on an undistributed pecuniary 
legacy, paid in 1931, pursuant to Section 21, Pennsylvania 
Fiduciaries Act of ae out of the income of the estate, is 
income for 1931.—U. Circuit Court of Appeals, Third 
Circuit, in Minnie L. W if v. Commissioner of Internal Reve- 
nue. No. 5975. March term, 1936. 

Decision of Board of Tax Appeals, 32 BTA 959, affirmed. 


Transferee Tax Liability—Petitioners are held liable as 
the transferees of assets, and the Commissioner’s determi- 
nation of the amount of their liability is sustained where— 

(1) a corporation was organized in 1892 but forfeited its 
charter prior to the expiration thereof in 1912, and it con- 
tinued thereafter without liquidation to operate as a public 
utility in its corporate name without material changes from 
the plan and manner in which it had theretofore conducted 
its affairs since its organization, even though its affairs 
were managed and directed by one of its stockholders in his 
discretion without strict regard to corporate formalities, it 
therefore being in 1927 an association taxable as a corpora- 
tion under Section 2 (a) (2) of the Revenue Act of 1926 and 
Article 1502 of Regulations 69; 

(2) the corporation from the outset not only operated the 
business but owned all property used therein, and new 
contracts were obtained in 1909 upon cancellation of its 
old contracts, which did not expire until 1913, in the name 
of one of its stockholders, who was permitted to manage 
the affairs of the corporation in his discretion, and the cor- 
poration in 1910 transferred its plant to land owned by such 
stockholder but the evidence shows that at the time of the 
sale in 1927 such stockholder held and claimed only a 
58/120 interest represented by his stockholdings, and the 
corporation continued to operate under the new contracts 
and all such property was used in the business of the cor- 
poration and was sold and paid for as a unit, and the sale 
price was treated as first subject to the debts of the corpora- 
tion and all such debts were paid before distribution of the 
balance thereof was made to stockholders, and for purposes 
of Federal income taxation, such corporation owned all 
such property and any profit realized upon the sale thereof 
in 1927 was taxable to such corporation; 

(3) the evidence fails to show that increased profits of a 
business are traceable or attributable to intangible property, 
the value of such intangible property as of March 1, 1913, 
can not be determined by a formula by which the value of 
intangibles is determined by a capitalization of a portion 
of such profits; and 

(4) it appears that increased profits are due to a change 
in 1910 in operation of the business from producer to pur- 
chaser of electric current for distribution, rather than to 
intangibles acquired in 1909, and the Commissioner’s de- 
termination that such intangibles had no value as of March 
1, 1913, was not disturbed. As to the Commissioner’s de- 
termination in the latter connection, the Court holds that 
the petitioners’ evidence before the Board of Tax Appeals 
did not overcome the prima facie correctness of his deter- 
mination.—U. S. Circuit Court of Appeals, Seventh Circuit, 
in John Crocker, George Conover and A. Louise Black v. 
Commissioner of Internal Revenue. No. 5749. Oct. term, 
1935, April session, 1936. 

Decision of Board of Tax Appeals, 32 BTA 8&6, affirmed. 


Valuation of Stock.—In a Board proceeding, taxpayer not 
having overcome the presumption of correctness attaching 
to the Commissioner’s determination of the value of certain 
stock where acquired in an exchange, the decision of the 
Board is affirmed. The Court refuses to accept a witness’ 
testimony on the “value” of the stock as establishing its 
“fair market value” as the term is used in Section 111(c) 
of the 1928 Act.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Walter E. Buck, Walter E. Buck, as executor of 
the will of Mary M. Buck, Deceased and Walter E. Buck, 
and Mary Elizabeth Buck, as E xecutor and Executrix of the 
Will of John A. Buck, Jr., Deceased v. Commissioner of Inter- 
nal Revenue. No. 8061. 
Memorandum decision of Board of Tax Appeals affirmed. 
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Significant Decisions of the 
Board of Tax Appeals 


(Continued from page 431.) 


Installment Basis.—Installment obligations held by a 
trustee of an active express trust in Michigan are held not 
to have been transmitted by the death of a beneficiary, the 
obligations not having been owned by the decedent bene- 
ficiary at the time of his death, and Section 44(d), Revenue 
Act of 1928, does not operate to charge decedent’s estate 
with taxable gain for the period prior to death. “These 
installment obligations were, as shown by this record, con- 
tinuously owned by the trusts from the time that the land 
— were made, and their ownership was not affected 
by the death of this beneficiary. When the installments 
were received, they were income of the trusts and taxable 
when thus received in accordance with the proper provision 
of supplement E of the statute. To the extent that they 
were within the taxable income of the decedent and his 
successors, it was because they were distributable to them 
as trust beneficiaries and not as owners of the obligations 
or direct recipients of the installments. The trust was a 
‘fiduciary to insulate the owners from direct taxation.’ 
IVild v. Commissioner, 62 Fed. (2d) 777; Lucian S. Moore, 
Jr., Trustee, 21 B. T. A. 1362; William S. Gordon, Trustee, 
33 B. T. A. 460; Harold G. Ferguson, 34 B. T. A. — (No. 79).” 
—Detroit Trust Company, Jeanie M. Low and Frank C. Paine, 
Executors of the Will of Alfred M. Low, Deceased v. Com- 
misstoner, Dec. 9410 [CCH]; Docket No. 70415. 

Net Income of Estates and Trusts.—Where a legal resi- 
dent of the State of Pennsylvania died in the year 1912, 
leaving a will which contained an unconditional direction 
or order that after the death of his wife and son his real 
estate should be sold and the proceeds distributed to his 
brothers and sisters “or their legal representatives,” the 
gain realized from the sale of the realty was income tax- 
able to the testator’s estate —Lehigh Valley Trust Company, 
Executor, Estate of Eliza G. Newhard, Deceased, Transferee 
7. Commissioner. Milton T. George, Administrator, Estate of 
Daniel George, Deceased, Transferee v. Commissioner. Milton 
T. George, Administrator, Estate of Ellemina Diehl, Deceased, 
Transferee v. Commissioner. Milton T. George, Administrator, 
Estate of Jemima Klotz, Deceased, Transferee v. Commis- 
sioner. Irvin Achey, Transferee v. Commissioner, Dec. 9401 


[CCH]; Docket Nos. 75510-75513, 75532. 


“Time of Distribution” of Securities to a Trustee of 
Testamentary Trust.—In computation of gain from the sale 
of stock passing by general bequest, the “time of the dis- 
tribution” under Section 113 (a)(5), Revenue Act of 1928, 
is the time of actual transfer to distributee rather than the 
date of a court authorization of partial distribution, because 
under the Ohio probate law the court order itself effected 
no segregation or distribution of assets.—Robert A. Taft, 
Trustee, Under Last Will and Testament of Charles Phelps 
Taft, Trustees, Dec. 9416 [CCH]; Docket No. 76813. 

Transferee Tax Liability —Taxpavers, stockholders in 
the old company, individually agreed to sell their stock 
to a third party and placed the stock in escrow. The pur- 
chaser placed $100,000 in escrow to apply on payment. The 
assignee of the purchaser had sought to change the agreement 
into one providing for the transfer of the assets of the com- 
pany, but the stockholders refused to do so. The assignee of 
the purchaser organized a new company to take over the assets 
of the old company. The stockholders of the old company, 
at the request of the assignee, officially approved a resolu- 
tion approving and ratifying the action of the directors of 
the company conveying the assets of the company to a 
liquidating trustee for later transfer to the new company. 
The old company executed a deed to all its assets to the 
trustee and the trustee executed a deed to all such assets 
to the new company. The new company executed a mortgage 
on its assets which it placed in the hands of the assignee. The 
assignee secured a temporary loan of $3,622,200 on col- 
lateral security and drew its check to the escrow agent. 
\ll necessary subsequent steps were taken and the stock- 
holders received payment for their stock. It is held that 
the original contract for the sale of shares of stock by 
taxpayers was carried out in accordance with its terms, 
notwithstanding the elaborate procedure employed by the 
assignee of the purchaser, looking to the refinancing and 
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further utilization of the property. Taxpayers are not 
liable as transferees of the assets of the old company.— 
Southern Bell Telephone and Telegraph Company et al. v. 
Commissioner, Dec. 9403 [CCH]; Docket Nos. 70887-70892. 


Rulings of the Bureau of 
Internal Revenue 


Corporation Income Tax.—Where stock of a domestic 
corporation is registered in the names of Dutch Adminis- 
tration Offices, a tax at the rate of 15 per cent should be 
withheld from 10 per cent of the dividends paid by the 
domestic corporation (which are not allowable as a de- 
duction under Section 23(p) of the Revenue Act of 1934, 
as amended by Section 102(h) of the Revenue Act of 1935), 
unless disclosure on Forms 1087 is made by the Dutch 
Administration Offices that the stock registered in their 
names is actually owned by nonresident alien individuals 
or other persons not subject to the withholding provisions 
relating to such dividends.—G. C. M. 16521, XV-21-8096 
(ps 2). 

Deductions for Taxes: California Franchise Tax.—The 
California franchise tax accrues on the first day of a tax- 
payer’s taxable year. A taxpayer keeping its books on 
the accrual basis is entitled to deduct in its return for the 
fiscal year ended July 31, 1935, the amount of its California 
franchise tax which accrued on August 1, 1934, the tax being 
measured by the taxpayer’s net income for the fiscal year 
ended July 31, 1934—I. T. 2971, XV-18-8066 (p. 2). 

Deductions for Taxes.—The license tax on chain stores 
imposed by section 2, chapter 469, Laws of Wisconsin, 1933 
(approved July 25, 1933), is not deductible for Federal 
income tax purposes even though accrued on the taxpay- 
er’s books in 1933 and 1934, inasmuch as the tax never 
became operative.—G. C. M. 16491, XV-22-8101 (p. 2). 


Deductions for Taxes: Louisiana Personal Property 
Taxes—Where a taxpayer uses the accrual method of 
accounting, additional taxes assessed by the State of Louis- 
iana on merchandise in the taxpayer’s warehouse on the 
last day of the years 1931, 1932, and 1933, and which were 
paid in 1935, are allowable deductions for the year in which 
the original taxes on the merchandise accrued. 

Attorney’s fees paid in 1935 in connection with litigation 
concluded in that year with respect to the taxes are an 
allowable deduction in the return for that year.—I. T. 


2972, XV-19-8076 (p. 4). 


Deduction as Bad Debt for Krueger & Toll Debentures. 
—Following is copy of a letter, dated May 19, 1936, signed 
by Guy T. Helvering, Commissioner of Internal Revenue, 
and addressed to Edward S. Greenbaum, Trusteee, Estate 
of Aktiebolaget Krueger & Toll, 285 Madison Ave., New 
York City: 

“Receipt is acknowledged of your letter of April 27, 1936, 
addressed to Deputy Commissioner Russell, in which you 
request to be advised of the Bureau’s position as to the 
proper treatment for income tax purposes of losses result- 
ing from the worthlessness of American Certificates rep- 
resenting deposited participating debentures of Krueger & 
Toll Company. You state that you desire this information 
to enable you to reply to the many inquiries you receive 
concerning this problem. 

“You are advised that after careful consideration of this 
issue by the Bureau the conclusion has been reached that 
the holders of these certificates are creditors of the cor- 
poration, and any allowable deduction on account of the 
worthlessness of the certificate should be treated as a bad 
debt, deductible in the year they are ascertained to be 
worthless and charged off. 

“Tt is also held that the amount allowable as a bad debt 
is the amount actually paid for the certificates. Ascertain- 
ment of worthlessness and charge off are questions of fact 
to be determined in each particular case.” 


Income from Sources Without the United States.—The 
rental or benefit payments made by the Secretary of Agri- 
culture under the provisions of the Agricultural Adjust- 
ment Act to the M Company, a foreign corporation operating 
in Puerto Rico, for reduction in acreage, or reduction in 
production for market of sugar cane, are income from 
sources without the United States.——I. T. 2976, X V-22-8102 
(p. 4). 




















































































































































































































































































































































































































































































































































































































































































































































































































Manufacturers’ Excise Taxes: Inclusion or Exclusion of 
Tax in Price of Articles Sold for the Exclusive Use of 
the United States—Pursuant to the Revenue Act of 1935 
(49 Stat., 1025), the Commissioner of Internal Revenue has 
issued regulations and amendments to existing regulations 
to cover the right to tax exemption from, and refund or 
credit of, certain excise taxes on articles sold for the ex- 
clusive use of the United States, etc. Those regulations 
and amendments were approved by the Acting Secretary of 
the Treasury November 12, 1935, the relevant parts of 
which are quoted in 15 Comp. Gen., 588, 590, and repetition 
here is unnecessary. 

Where the manufacturer’s actual price at the factory or 
place of production, that is, the basis of the tax, is not 
known or is difficult to determine, the itemization of the 
tax in the certified voucher of a contractor may be accepted 
as the correct amount of such tax. In such cases, the 
amount of the tax deducted should be stated in the admin- 
istrative certificate, or affidavit by the representative of the 
department or agency of the Government or other evidence 
furnished in order to enable the manufacturer, producer, 
or importer, to obtain credit or refund of the tax. 


While the contracts involved authorize deduction from 
the contract price of an amount equal to the excise taxes 
in effect at the time the contracts were executed which said 
taxes were made inapplicable to the articles covered by 
the contracts and delivered on and after October 1, 1935, 
by the act of August 30, 1935, such action is not required. 
(See decisions of January 7, 1936, A-67600, 15 Comp. Gen., 
588, supra; February 3, 1936, A-69751, 15 Comp. Gen., 686; 
February 11, 1936, A-68693, 15 Comp. Gen., 694; and Febru- 
ary 25, 1936, A-70629, 15 Comp. Gen., 728.) 

If the amount is deducted, it will be refunded by the 
Commissioner of Internal Revenue; if it is not deducted 
and the full contract price is paid, no administrative cer- 
tificate, or other evidence, upon which a claim for refund 
or credit might be established should be furnished. The 
net result to the United States is the same in either case. 
If for administrative reasons, deduction of an amount equal 
to the excise taxes in effect at the time the contract was 
entered into and not now for imposing, is impracticable, 
there is no legal objection to payment of the full contract 
price for articles delivered under the contracts subsequent 
to September 30, 1935.—Extract from opinion rendered by 
the Comptroller General of the United States to the Ad- 
ministrator of Veterans’ Affairs [C. G. O.] A-67334, X V-18- 
8070 (p. 9). 


Period for Which Charges Are Deductible.—The entire 
amount expended in 1934 by the M Railroad Co. for inci- 
dental repairs (current maintenance cost) to railroad cars 
constitutes a proper deduction for the year 1934 for Federal 
income tax purposes, even though in that year the number 
of cars repaired was four times the average annual number 
and authorization was procured from the Interstate Com- 
merce Commission to amortize the cost of such repairs 
over a period of four years.—G. C. M. 16279, XV-20-8085 
(p:. 3). 


Social Security Taxes.——The taxes imposed by Titles 
VIII and IX of the Social Security Act are not applicable 
with respect to employees of a lighting plant, waterworks, 
or cemetery owned and operated by a city.—S. S. T. 2 


XV-20-8091 (p. 13). 


Tax on Employers of Eight or More 

The tax provided by Title IX of the Social Security Act 
is imposed with respect to “employment.” That term is 
defined by Section 907(c) of the Act as being “any service, 
of whatever nature, performed within the United States 
by an employee for his employer,” with certain exceptions 
not pertinent to this inquiry. Title IX of the Act, which 
became effective January 1, 1936, contemplates only those 
services rendered by employees subsequent to December 
31, 1935. Accordingly, individuals who were pensioned 
prior to December 31, 1935, and who have performed no 
services for their former employer since that date, are not 
considered employees within the meaning of Title IX of 
the Social Security Act and the taxing provisions of that 
title are not applicable with respect to such individuals.— 
S.S. T. 4, XV-22-8105 (p. 15 
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Revenue Act of 1936— 
New Tax Provisions 


(Continued from page 404) 


dend” does not include a distribution in stock of a 
corporation other than the distributing corporation. 
Whether it includes all distributions of stock in the 
distributing corporation, or only stock of the same 
class and character with respect to which the distri- 
bution was made, remains to be judicially deter- 
mined.—Sec. 115(h). 


A new provision is to the effect that if all or any 
part of a dividend is paid to a shareholder in any 
medium other than money the property received 
shall be included in gross income at its fair market 

value at the time as of which it becomes income to 
the shareholder. This is perhaps merely declaratory 
of prior law. It is to be noted that the valuation 
of the dividend in the hands of the stockholder is not 
always the same as the dividends paid credit to the 
paying corporation. (Sec. 27(c), (d).) For exam. 
ple, if a corporation pays a dividend in its own obli- 
gations, its dividend credit is the face value of the 
obligations, or their fair market value at the time 
of the payment, whichever is lower, with adjust- 
ment to the dividends paid credit of the subsequent 
year in which the obligation is redeemed. If the 
corporation pays the dividend in any property other 
than money, its dividends paid credit is the adjusted 
basis of the property under Section 113, or the fair 
market value of the property at the time of the pay- 
ment, whichever is the lower. But to the stock- 
holder the property received is income at its fair 
market value at the time as of which it becomes 
income to him.—Sec. 115(j). 


Returns and Payment of Tax 


Consolidated Returns of Railroad Corporations 


The right of railroad corporations to file consoli- 
dated returns is continued. The term “railroad” is 
defined to include a street, suburban, or interurban 
railway. The Commissioner in Regulations under 
the 1934 Act (Art. 141-2, Reg. 86) had held to the 


contrary. 


If the common parent corporation of an affiliated 
group making a consolidated return would, if filing a 
separate return, be exempt from the surtax on undis- 
tributed profits because it is in bankruptcy or re- 
ceivership, then the entire affiliated group shall be 
exempt from the surtax. But if the common parent 
corporation is not in receivership or bankruptcy, the 
group is not exempted from the surtax on undis- 
tributed profits even though one or more of the sub- 
sidiaries may be in bankruptcy or receivership.— 


Sec. 141. 
Common Trust Funds 


Special treatment is accorded to the “common 
trust fund,” which is defined as a fund maintained by 
a bank (as defined in Sec. 104) exclusively for col- 
lective investment and reinvestment of moneys con- 
tributed thereto in its capacity as a fiduciary in 
conformity with rules and regulations of the Board of 
Governors of the Federal Reserve System, pertain- 


July, 1936 











July, 1936 


ing to the collective investment of trust funds by 
national banks. 


The purpose of the provisions with respect to com- 
mon trust funds is to avoid the possibility that such 
funds might be taxed as associations. Each partici- 
pating trust must report its share of the net income 
of the fund, whether or not distributed or distrib- 
utable, computed in the same manner and on the 
same basis as in the case of an individual. 


Returns must be filed by every bank maintaining 
a common trust fund. The return must show in- 
come, deductions, and the proportionate share of 
each participant, in much the same manner as a 
partnership. 


The admission or withdrawal of a participant does 
not result in gain or loss to the common trust fund. 
The withdrawal of any participating interest by a 
participant is treated as a sale or exchange of its 
participating interest and is thus subject to capital 
gain and loss provisions.—Sec. 169. 


Estate Taxes—Revocable Trusts 


Section 302(d)(1) of the 1926 Act, relating to the 
inclusion in the gross estate of a decedent of the 
value of property transferred by him by trust or 
otherwise, but subject to a power to alter, amend, o1 
revoke, has been amended by expressly including a 
power to terminate along with the power to alter, 
amend, or revoke. This is perhaps declaratory of 
prior law, since in substance a power to terminate 
is the equivalent of a power to revoke. It is also 
provided that the power to alter, amend, revoke, or 
terminate makes the property part of the gross estate 
if the power is exercisable in any capacity whatever, 
“without regard to when or from what ‘source the 
decedent acquired such power.” These changed pro- 

visions insofar as they represent changes from prior 
law, are made applicable to transfers made after the 
date of enactment of the Act.—Sec. 805. 


Withholding of Tax at Source 


Tax is to be withheld at the source in the case of non- 
resident alien individuals on the basis of a 10 per cent rate, 
except in case of a resident of a contiguous country (Can- 
ada or Mexico) in which the rate mav be reduced }y 
treaty, but not to less than 5 per cent.—Sec. 143 (b). 

The withholding rate for foreign corporations not en- 
gaged in trade or business in the United States and not 
having an office or place of business therein is 15 per cent. 
except that as to dividends, the rate is 10 per cent but in 
case of Canadian or Mexican corporations, the withholding 
rate of tax on dividends received by them may be reduced 
to such rate as may be fixed by treaty but not to less than 
5 per cent.—Sec. 144 (a). 

The change in the rates for tax to be withheld are effec- 
tive on the tenth day after the date of enactment of the 
Act.—Sees. 143 (g), 144 (b). 


Tax on Nonresident Aliens 


A nonresident alien individual engaged in trade or busi- 
ness in the United States or having an office or place of 
business therein is taxable at the same rates as an individ- 
ual citizen or resident of the United States, but only upon 
his income from sources within the United States. Non- 
resident alien individuals not engaged in a trade or business 
within the United States and not having an office or place 
of business therein are taxable at the rate of 10 per cent on 
their income from United States sources instead of at the 
regular normal tax and surtax rates, except that in the case 
of a resident of a contiguous country (Canada or Mexico) 
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the rate may be reduced to such rate as may be provided 
by treaty but may not be less than 5 per cent. The phrase 
“engaged in trade or business within the United States” in- 
cludes the performance of personal services within the 
United States but does not include the effecting of trans- 
actions in stocks, securities, or commodities through a resi- 
dent broker, commission agent, or custodian.—Sec. 211. 


In the case of a nonresident alien individual not engaged 
in trade or business in the United States and not having 
an office or place of business therein, the tax is computed 
at a flat rate of 10 per cent on income from sources within 
the United States. In the case of a resident of Canada 
or Mexico this rate may be reduced by treaty, but not to 
a rate of less than 5 per cent (Sec. 211). Again, in the 
case of nonresident foreign corporations not engaged in 
trade or business in the United States and not owning an 
office or place of business therein, the rate generally is 15 
per cent but on dividends received only 10 per cent. Then 
if such corporations are organized under the laws of Can- 
ada or Mexico, this 10 per cent rate on dividends received 
may be reduced by treaty but not to a rate of less than 
5 per cent.—Sec. 231. 


If a nonresident alien is temporarily present in the 
United States for a period or periods not exceeding ninety 
days during the taxable year, and if his compensation for 
services in the United States (not exceeding $3,000 in the 
aggregate) was received for labor or services performed 
as an. employee of or under contract with a nonresident 
alien, a foreign partnership, or a foreign corporation not 
engaged in trade or business within the United States, 
such compensation is not taxable as income from sources 
within the United States——Sec. 119 (a) (3). 


The personal exemption of $1,000 to nonresident aliens 
is the same as under prior law, and unchanged also is the 
credit for dependents in the case of a resident of a contig- 
uous country (Canada and Mexico).—Sec. 214. 


Administrative Provisions 


All corporations, whether taxable or not, may be re- 
quired to furnish information returns as to dividend pay- 
ments when and if required to do so by the Commissioner. 


—Sec. 148 (a). 


The law broadens the Commissioner’s authority by re- 
quiring income tax returns of individuals, corporations, 
fiduciaries, and partnerships to contain all such information 
for the purpose of carrying out the provisions of the in- 
come tax title, as the Commissioner with the approval of 
the Secretary, may by regulations prescribe.—Secs. 51, 52, 
142 (a), 187. 

Before amendment, Section 3207 of the Revised Statutes 
related to suits to enforce tax liens on real estate only. 
It is amended to authorize enforcement of the lien upon 
any property and rights to property, whether real or per- 
sonal. Suit to enforce the lien is authorized whether or 
not distraint proceedings have been commenced. In any 
suit to enforce a tax lien, at the instance of the United 
States, the court may appoint a receiver to enforce the 
lien, or, upon certification by the Commissioner that it is 
in the public interest, may appoint a receiver with all the 
powers of a receiver in equity. These new provisions are 
applicable to suits pending in the courts on the date of 
enactment of the 1936 Act.—Sec. 802. 


Section 610 of the 1928 Act is amended to provide that 
erroneous refunds may be recovered by the Government 
with interest at 6 per cent per annum from the date of 
payment of the refund.—Sec. 803. 

Interest on overpayments and on judgments is allowable 
at the rate of 6 per cent per annum from the date of the 
overpayment to a date preceding the date of the refund 
check by not more than 30 days, whether or not the refund 
check is accepted by the taxpayer after being tendered to 
him. Acceptance of the check does not deprive the tax- 
payer of the right to claim any additional overpayment 
and interest thereon.—Secs. 804, 808. 

Section 3226 of the Revised Statutes, relative to suits by 
taxpayers, is amended to provide that any consideration 
or any action by the Commissioner following the mailing 
of a notice by registered mail of disallowance of a claim 
shall not operate to extend the period within which suit 
may be begun.—Sec. 807. 
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The Windfall Tax 


An heirloom of the invalidated AAA taxes is the “wind- 
fall” tax or as officially designated “tax on unjust enrich- 
ment,” which applies with respect to taxable years ending 
during the calendar year 1935 and subsequent calendar 
years (Sec. 504). While it is based in general on excise 
taxes which have been shifted to someone other than the 
taxpayer by whom the tax was payable, it is directed 
principally against profits from AAA taxes. The tax 
reaches three types of so-called enrichment. 

(1) Taxes shifted to vendees but not paid. 


(2) Taxes shifted by vendee for which he was reim- 
bursed by his vendor. 


(3) Refunds or credits of taxes shifted to others. 
The rate on all three types of enrichment is 80 per cent. 


In (1) the amount considered as net income may not 
exceed the net income for the taxable year from the busi- 
ness with respect to which the excise tax was imposed. 
For example: During the year 1935, a processor on the 
calendar year basis paid the processing tax for the first 
six months. For such first six months he showed a loss 
of $5,000 and for the last six months he showed a net 
income of $11,000, making his net income for the year 
$6,000. lor the last six months he did not pay the proc- 
essing tax but obtained an injunction. His processing tax 
for the period when the injunction was in force was $9,500. 
Of this sum he passed on to his vendees $8,500. Under 
the law, the 80 per cent tax may apply to enrichment only 
to the extent of the net income for the taxable year. Since 
this is $6,000, the tax applies to that figure and not to 
$8,500.—Sec. 501. 


Certain types of income are exempt: (1) income with 
respect to articles in the taxpayer’s stocks on the day after 
the termination of the tax; (2) income with respect to 
articles as to which the taxpayer reimbursed the vendee 
for the tax burden; (3) refunds under statutes other than 
those relating to erroneous or illegal collection, as in the 
case of refunds in the case of exports, charitable deliveries, 
etc.—Sec. 501 (b). 


In computing the net income from sales of commodities 
on which the excise taxes were imposed, either of two 
methods may be used: (1) gross income from such sales 
less allowable deductions allocable thereto; or (2) compu- 
tation of average income per unit of sale. 

After the income is so determined, it is necessary to 
determine the extent to which the taxpayer shifted the 
burden of the tax. This is determined by deducting from 
the selling price of the articles the cost thereof plus an 
average margin of profit on similar articles for six years 
preceding. If the taxpayer was not in business six years 
or his records for any portion of the six-year period are 
inadequate, the average margin of profit may be determined 
by the Commissioner by comparison with representative 
concerns engaged in a similar business and similarly cir- 
cumstanced.—Sec. 501 (c)-(1). 


There is allowed as a credit against the total amount 
of the taxes imposed by this title an amount equivalent to 
the excess of (a) the amount of other Federal and excess 
profits payable by the taxpayer for the taxable year, 
over (b) the amount of the other Federal income and 
excess-profits taxes which would have been payable by the 
taxpayer for the taxable vear if his net income were de- 
creased by the amount of net income taxable under the 
unjust enrichment tax provisions.—Sec. 503. 


Administrative Provisions 


Returns are required from every person who may be 
liable for a tax regardless of whether or not he is actually 
so liable, that is, every person upon whom the tax was 
imposed but not paid, and every person who received 
refund or reimbursement for the tax. In cases where 
undue hardship will result from payment of tax, Commis- 
sioner may grant extension for not exceeding 3 years. 
Commissioner may request bond in amount not exceeding 
double amount for which extension is granted. Interest 
will be charged at 6 per cent per year from six months 


after due date to expiration of period of extension.— 
Sec. 503. 
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Closing Agreements 


In the case of persons liable for the tax on unjust en- 
richment who have also filed claims for refund of AAA 
taxes, the Commissioner may consider both as one case 
and he is authorized to enter into a closing agreement 
with respect to both by such payment by, or refund to, 
such person as may be specified in such agreement. Such 
agreement will be final settlement of the tax liability and 
claims for refund, except in case of fraud, malfeasance, or 
misrepresentation of a material fact. In the absence of 
fraud or mistake in mathematical calculation, the Commis- 
sioner’s action shall not be subject to judicial review or 
to any further administrative action.—Sec. 506. 


Miscellaneous Taxes 


A number of changes were made in provisions of the 
law relating to excise taxes. 

Admissions Tax—Exemption.—Section 500 (b) (2) of the 
1926 Act is amended to exempt from tax admissions paid 
to concerts conducted by a civic or community member- 
ship association if no part of the net earnings thereof 
inures to the benefit of any stockholders or members of 
such association.—Sec. 801. 

Fur Tax Reduced—The tax rate under Section 604 of 
the Revenue Act of 1932, imposing a tax on furs, is reduced 
from 10 per cent to 3 per cent, and the exemption of articles 
sold for less than $75, provided by Section 608 of the Rev- 
enue Act of 1934, is eliminated.—Sec. 810. 

Jewelry Tax Repealed—The excise tax imposed by Sec- 
tion 605 of the 1932 Act does not apply to any article sold 
by the manufacturer, producer, or importer after the date 
of the enactment of the 1936 Act.—Sec. 809. 

Narcotics—Registration under the Narcotic Laws.—An added 
provision relates to license in the case of persons lawfully 
entitled to obtain and use narcotics in a laboratory for the 
purpose of research, instruction, or analysis, and imposes 
a tax of $1 per annum on them.—Sec. 806. 

Oils—Changes in Excise, Import, and Processing Taxes. 
—Section 601 (c) (8) of the 1932 Act, as amended, imposes 
a tax of 3 cents per pound on the importation of whale oil 
(except sperm oil) fish oil (except cod oil, cod-liver oil, 
and halibut-liver oil) marine animal oil, and “any combi- 
nation or mixture containing a substantial quantity of any 
one or more of such oils.” The 1936 Act by amendment, 
omits the quoted clause and adds in lieu thereof the fol- 
lowing: tallow, inedible animal oils, inedible animal fats, 
inedible animal greases, fatty acids derived from any of 
the foregoing, and salts of any of the foregoing; all the 
foregoing, whether or not refined, sulphonated, sulphated, 
hydrogenated, or otherwise processed. The other oils tax 
and the rates for each class are: sesame oil provided for 
in paragraph 1732 of the Tariff Act of 1930, sunflower oil, 
rapeseed oil, kapok oil, hempseed oil, perilla oil, fatty acids 
derived from any of the foregoing or from linseed oil, and 
salts of any of the foregoing; all the foregoing, whether 
or not refined, sulphonated, sulphated, hydrogenated, or 
otherwise processed, 4% cents per pound; any article, mer- 
chandise, or combination (except oils specified in section 
602%4 of the Revenue Act of 1934, as amended), 10 per 
centum or more of the quantity by weight of which con- 
sists of, or is derived directly or indirectly from, one or 
more of the products specified above in this paragraph or 
in section 602% of the Revenue Act of 1934, as amended, 
a tax at the rate or rates per pound equal to that proportion 
of the rate or rates prescribed in this paragraph or such 
section 602% in respect of such product or products which 
the quantity by weight of the imported article, merchan- 
dise, or combination, consisting of or derived from such 
product or products, bears to the total weight of the im- 
ported article, merchandise, or combination; hempseed, 
perilla seed, rapeseed, sesame seed, and kapok seed, 2 cents 
per pound.—Sec. 701. 

Section €02% of the 1934 Act imposing the processing 
tax on certain vegetable oils, is amended to include fatt, 
acids and salts derived from the taxable oils, and combi- 
nations or mixtures containing a substantial quantity of 
such fatty acids or salts. However, in order to avoid 
double taxation, the processing tax will not apply to an) 
fatty acid, salt, or combination or mixture on which an 
import tax has been imposed under section 601 (c) (8) of 
the 1932 Act, nor to any fatty acid, salt, combination or 
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mixture on account of its containing an oil, fatty acid, or 
salt which has been previously processed in the United 
States or which has borne an import tax under section 
601 (c) (8).—Sec. 702. 

Section 402 of the Revenue Act of 1935, imposing a 
compensating tax on certain oils, is repealed. A new 
compensatory tax is incorporated in Section 601 (c) (8) 
of the 1932 Act. Glycerin and stearine pitch are exempted 
from the new compensatory tax and also exempted retro- 
actively from tax under Section 402 of the 1935 Act, the 
law authorizing remissions and refunds of such taxes al- 
lowed or paid under the 1935 Act.—Sec. 703. 

All of the new provisions relating to the taxes on oils 
under Sections 701-703 are effective on and after the six- 
tieth day following the date of the enactment of the Act. 

Shingles—Limitation of Imports—-The President is given 
authority to limit the importation of red cedar shingles 
from Canada whenever excess importation is indicated 
under certain prescribed tests.—Sec. 811. 


Remaining Application of 1935 Act 


Because the income tax amendments to the 1934 Act 
contained in the Revenue Act of 1935 were made applicable 
by that Act only to taxable years beginning after Decem- 
ber 31, 1935, those amendments lapse entirely as a result 
of the 1936 Act without being applicable to any year. This 
pertains to Sections 101, 102 (except subsections (f), (g), 
and (i) thereof), 103, 104, 108, 109, and 110 of the 1935 Act. 

The withholding provision amendments contained in sub- 
sections (f), (g), and (i) of Section 102 of the 1935 Act 
remain in effect, but apply only to the short period begin- 
ning January 1, 1936, and ending on the day prior to the 
tenth day after the enactment of the 1936 Act.—Secs. 
143(g), 144(b). 

The change in the rate of interest on delinquencies, from 
1 per cent per month to 6 per cent per annum, effected by 
Section 404 of the 1935 Act, applied to all internal-revenue 
taxes imposed by that and prior Acts as to interest accru- 
ing after the date of the enactment of that Act. The 
corresponding provision of the 1936 Act, giving effect to 
the new rate, applies only to income taxes imposed by the 
1936 Act. The provisions of the 1935 Act remain applicable 
as to all internal-revenue taxes other than income taxes. 
—Sec. 294(b). 

The change in the addition to the tax for failure to file 
returns effected by Section 406 of the 1935 Act applied to 
all internal-revenue tax returns where the last date pre- 
scribed for filing was subsequent to the date of the enact- 
ment of that Act. It therefore affected income tax returns 
under the 1934 Act for fiscal years ending on and after 
June 30, 1935. The corresponding provision of the 1936 
Act, giving effect to the new basis, applies only to income 
tax returns filed under that Act. The provisions of the 
1935 Act remain applicable as to all internal-revenue taxes 
other than income taxes.—Sec. 291. 


AAA Tax Refunds 
Title IV 


Refunds Other Than of Processing Taxes 


Sections 10(d) [authority for regulations], 15(a) [ex- 
emptions], 15(c) [deliveries for charitable distribution or 
use], 16(e)(1) [floor stocks tax adjustment where process- 
ing tax rates were decreased on or after June 1, 1934], 
16(e)(3) [suspension or refund of taxes due to exemptions 
under Section 15(a)], and 17(a) [exportations] of the AAA, 
as amended, are reenacted for the sole purpose of allowing 
refunds in accordance therewith, subject to certain supple- 
mentary provisions, in cases where delivery for charitable 
distribution or use, or exportation, or the manufacture of 
large cotton bags, or a decrease in the rate of the process- 
ing tax (or its equivalent under Section 16(e)(3), of the 
AAA) occurred prior to January 6, 1936. Such refunds, except 
under Section 15(a), are allowable only to persons other 
than the processor or other person who paid or was liable 
tor the tax with respect to the articles on which the claim 
is based, a separate title (Title IV, outlined below), provid- 
ing for refunds to processor who paid the tax. No refund 
is allowed except to the extent that the taxpayer establishes 
that he has not received, and is not entitled to receive, 
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reimbursement from the processor or other vendor. No 
claim under Section 601 (except claims of processors under 
Section 15(a)) is disallowed on the ground that the tax 
with respect to the article or the commodity from which 
processed has not been paid. No claim is allowable in an 
amount less than $10. 

Claims must be filed prior to January 1, 1937. In the 
absence of fraud, the determinations of the Commissioner 
with respect to any refunds under this section (Sec. 601) 


- are final and not subject to judicial review, and no interest 


is allowable in connection with such refunds. The new 
legislation removes serious doubt as to the authority of 
the Treasury Department to make refunds which have 
existed since the AAA was held invalid. 

Sections 16(g) of the AAA, which prescribed the period 
within which refund claims involving floor stock taxes were 
to be filed under prior law, and Section 21(f) of the AAA, 
which prescribed: the period for filing claims under Sec- 
tions 15 and 17 of the AAA, as previously amended, are 
repealed.—Sec. 601. 


Floor Stocks Adjustments as of 
January 6, 1936 


All holders of floor stocks on January 6, 1936, of articles 
processed wholly or in chief value from commodities sub- 
ject to a processing tax on that date, except the processor 
or other person who paid or was liable for the tax, are 
placed in substantially the same position they would have 
occupied had the processing taxes been terminated by 
proclamation by the Secretary of Agriculture in the 
manner provided by the AAA, subject only to the limitation 
that a claim is allowable only to the extent that the tax 
burden was not passed on to others. No payment is al- 
lowed with respect to articles held in retail floor stocks 
except (1) flour, prepared flour, cereal preparations, and 
gluten, made chiefly from wheat, (2) articles processed 
wholly or in chief value from cotton, and (3) direct con- 
sumption sugar processed from sugar beets and sugarcane. 
No payment is allowed with respect to articles processed 
from wheat, sugar beets or sugarcane held in other than 
retail stocks except (1) flour, prepared flour, cereal prepara- 
tions and gluten, made chiefly from wheat, and (2) direct- 
consumption sugar. 

Claims must be filed prior to January 1, 1937. No claim 
is allowed in an amount less than $10 and no interest will 
be payable in connection with any refund under this sec- 
tion. Determinations of the Commissioner are final and 
not subject to judicial review, and no interest is allowed on 
refunds.—Sec. 602. 


Administrative Proclamations, etc., Ratified 


For the purpose of determining the amount of any refund 
or payment authorized under Sections 601 and 602, the 
proclamations, certificates, and regulations prescribed by 
the Secretary of Agriculture under the AAA, as amended, 
in effect on January 5, 1936, in so far as not inconsistent 
with the new law, are made applicable.—Sec. 603. 


Refunds of AAA Collections 
Repeals Title VIT 


Sections 21(d), 21(e), and 21(g) of the AAA, relating to 
recovery of amounts collected under the AAA are repealed 
(Sec. 901). Section 21(g) of the AAA, as amended, which 
relates to periods of limitations for filing suits, was repealed 
because the new law carries special periods of limitations 
as to suits under Title VII. 


Conditions on Allowances of Refunds 


No refund is allowable unless it is established to the 
satisfaction of the newly created Board of Review, or to 
the satisfaction of the trial court, as the case may be, 
that the tax has not been passed on (Sec. 902(a)), but Sec- 
tion 907 contains provisions under which a claimant may 
establish a prima facie case for securing a refund and sets 
forth factors and considerations to be taken into account 
in determining whether or not a claimant bore the burden 
of the tax for which refund was sought. 

A new provision in favor of the taxpayer is that where 
the claimant has repaid unconditionally an amount of tax 
which he had previously passed on to the vendee and 
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such vendee bore the ultimate burden of such amount, the 
claimant may obtain a refund therefor.—Sec. 902(b). 


Filing of Claims 


Claims must be filed after the date of the enactment of 
the Act and prior to July 1, 1937. All evidence to support 
a claim must be clearly set forth under oath. The Com- 
missioner is authorized by regulations to prescribe the 
number of claims which may be filed by any person, and 
may require that claims for refund of processing taxes with 
respect to any commodity or group of such commodities 
shall cover the entire period during which such person paid 
processing taxes.—Sec. 903. 


Statute of Limitations 


The Commissioner is permitted a period of 18 months 
(except in the case of processing taxes) within which to act 
on a claim before suit may be filed with respect to such 
claim. A further limitation is that no suit may be brought 
after the expiration of two years from the date of mailing 
by the Commissioner of his notice of disallowance of a 
claim.—Sec. 904. 


Jurisdiction of Courts 


The district courts and Court of Claims are given juris- 
diction of all cases relating to the amount collected under 
the AAA, except amounts collected as processing tax for 
which special procedure is provided in Section 906 of the 
new law.—Sec. 905. 


Procedure on Claims for Refunds of 
Processing Taxes 

An exclusive remedy is provided for the recovery or 
refund of any amount paid or collected as processing tax. 
The claimant, after filing his claim within the prescribed 
period, is to secure a disallowance or allowance of the 
claim within three years after it has been filed, unless such 
time has been extended by written consent of the claimant. 
If the taxpayer is dissatisfied with the decision of the Com- 
missioner, he may, within three months after mailing of 
notice of disallowance of the claim, file a petition with the 
Board of Review requesting a hearing and reconsidera- 
tion of the Commissioner’s action. It is prescribed that 
such hearing shall be held within two years from the filing 
of the petition, either in Washington or in the collection 
district, in which is located the principal business of the 
claimant, as the claimant may designate in his petition. 
Review of the decision of the Board of Review may be 
obtained by filing a petition in the Circuit Court of Appeals 
within three months after the mailing to the claimant 
and the Commissioner a copy of the Board’s decision. 
Judicial review is limited to questions of law. 

The new Board of Review, established in the Treasury 
Department, is to be composed of nine members who are 
required to be officers or employees of the Treasury De- 
partment. It is provided that one of the members shall 
be designated by the Secretary to act as chairman of the 
Board. The Board is given jurisdiction to review the allow- 
ance or disallowance of the Commissioner of Internal Rev- 
enue of a claim for refund, and to determine the amount of 
refund due any claimant.—Sec. 906. 


Presumptions as to Burden of Processing Tax 

The extent to which a claimant for a refund of the 
processing tax levied under the AAA bore the burden 
of the tax is to be determined by the extent to which 
the “average margin” per unit of the commodity processec was 
lower for the period during which the claimant paid process- 
ing taxes than it was for a period combining the 24 months 
preceding the elective date of the Act and the 6 months 
after the invalidation of the AAA from February to July, 
1936, inclusive. “Average margin” is the difference between 
the selling price and cost per unit (including in the cost 
the processing tax paid with respect thereto). Either the 
claimant or the Commissioner may rebut the presumption 
established by the prescribed formula by proof of the “ac- 
tual extent” to which the claimant shifted to others the 
burden of the processing tax.—Sec. 907. 


Limitations on Allowance of Claims 
and Interest 


No claim for less than $10 is allowed and interest is 
allowed only with respect to amounts, refund of which is 
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made or allowed under Title VII (processing taxes).— 
Sec. 908. 


Limitations on Review 


In the absence of fraud or mathematical errors, the 
findings of fact and conclusions of law of the Commis- 
sioner upon the merits of any claim for refund of processing 
taxes is not subject to review by any other administrative 
officer, employee, or agent of the United States—Sec. 909. 


Liability of Collectors 


Collectors of internal revenue and other internal revenue 
employees and customs officers are made exempt from any 
liability for taxes collected under the AAA, and thereby 
suits against any such persons are frustrated.—Sec. 910. 
Limitations on Refunds 


To prevent more than one refund being made with 
respect to the same amount collected under the AAA, it 
is provided that Title VII of the new law does not apply 
to export, charitable and certain other refund claims, the 
adjustment of which is authorized by Sections 15, 16, and 
17 of the AAA, as amended and reenacted, or with respect 
to any articles exported under the provisions of Section 317 
of the Tariff Act of 1930.—Sec. 911. 

Statutory Period Not Extended 


The statutory period existing prior to the enactment 
of the new law for filing any suit or proceeding is not 
extended. No claims which are barred from allowance 
at the time of the enactment of the new law may be allowed. 
—Sec. 912. 

Amendment of Stamp Tax Provisions 

A special act, amending the Revenue Act of 1926, was 
passed by the House on June 18, 1936 and by the Senate 
on June 20, 1936, amending Schedule A-3 of Title III of 
the 1926 Act, relating to the stamp tax on capital stock 
transfers. 

It is provided that the stamp tax on stock transfers does 
not apply upon deliveries or transfers to a broker or his 
registered nominee for sale, nor upon deliveries or transfers 
by a broker or his registered nominee to a customer upon 
the customer’s order, nor upon deliveries or transfers by a 
purchasing broker to his registered nominee if the shares 
or certificates are to be held by such nominee for the 
same purpose as held by the broker. All such references in 
the Act to a registered nominee of a broker are new in 
this amendatory Act. A registered nominee is defined as 
any person registered with the Collector of Internal Rev- 
enue in accordance with such rules and regulations as the 
Commissioner of Internal Revenue with the approval of the 
Secretary of the Treasury may prescribe. 

The new amendatory law also includes in Schedule A-3 
of the 1926 Act a reference to the expiration date of the 
higher 4 cent rate on July 1, 1937 and the restoration there- 
after of the original 2 cent rate which was increased to 
4 cents in the 1932 Act. The increased rate was extended 
to July 1, 1937, by two separate Acts. 





Our Public Finances— Social and 
Economic [Implications 


(Continued from page 412) 

strated that our public finances have definite and 
inescapable relations to social and economic con- 
ditions. Many tax administrators take the position 
that they need not be concerned with other than the 
revenue aspects of taxes. The editor of an impor 
tant financial magazine wrote me not long ago to 
say that he was not interested in the social and 
economic aspects of taxes. No tenable case can be 
made for such a position, since however or wherever 
a tax is levied it cannot but have social and economic 
consequences. The saner position is to recognize 
this, and, in the levy of taxes for revenue, to use 
those which will accomplish desirable social -and 
economic ends rather than those which will have the 
opposite results. 
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Tax Delinquency 
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Georgia—Dean Edgar H. Johnson, Emory University; 
BR. E. Thrasher, chief clerk, Office of Comptroller-General, 
Atlanta. 


Idaho.—Ben Diefendorf, Commissioner of Finance, 
Boise; Dean Ralph H. Farmer, University of Idaho, Mos- 
cow. 


Illinois—Earl H. De Long, Northwestern University, 
Evanston; Prof. Walter F. Dodd, Chicago University; 
John A. Fairlie, University of Illinois; Prof. Paul Haensel, 
Northwestern University, Evanston; Joseph P. Harris, So- 
cial Science Research Council, Chicago; R. G. Harris, Tax 
Service Assn., Chicago; Prof. M. H. Hunter, University of 
Illinois, Urbana; Simeon Leland, Tax Commission, Chi- 
cago; Albert Lepawsky, Public Administration Clearing 
House, Chicago; Edward M. Martin, Union League Club, 
Chicago; A. D. McLarty, Illinois Municipal League, Spring- 
field; Herbert U. Nelson, National Association of Real 
Estate Boards, Chicago; Robert M. Paige, Governmental 
Research Assn., Chicago; John A. Richert, Committee on 
Finance, Chicago; Clarence E. Ridley, International City 
Managers Assn., Chicago; Prof. Herbert D. V. Simpson, 
Northwestern University, Chicago; Douglas Sutherland, 
The Civic Federation & Bureau of Public Efficiency, Chi- 
cago; Kenneth O. Warner, The Federation of State Leagues 
of Municipalities, Chicago; E. M. Yahnke, auditor, Evan- 
ston. 


Indiana.—Albert E. Dickens, State Board of Accounts, 
Indianapolis; M. W. Madden, Lake County Taxpayers’ 
Assn., Gary; Virgil Sheppard, Chamber of Commerce, In- 
dianapolis; G. W. Starr, Indiana University, Bloomington; 
Lawrence F. Sullivan, state auditor, Indianapolis; Philip 
Zoercher, State Board of Tax Commissioners, Indianapolis. 

Iowa.—C. A. Crosser, Bureau of Municipal Research, 
Des Moines; Frank G. Pierce, League of Iowa Municipali- 
ties, Marshalltown; Kirk H. Porter, The State University 
of lowa; John K. Valentine, State Board of Assessment 
and Review, Des Moines. 

Kansas.—Prof. Jens P. Jensen, University of Kansas, 
lawrence; H. B. Kendrick, Chamber of Commerce, Kan- 
sas City; Nat Spencer, Citizens League, Kansas City; John 
G. Stutz, The League of Kansas Municipalities, Lawrence; 
Ray W. Wilson, Chamber of Commerce, Kansas City; F. 
Worrell, Director of Finance, Wichita. 

Kentucky.—F. C. Blom, Municipal Research and Service, 
louisville; J. R. Lindsay, director of finance, Louisville. 

Louisiana.—Theo. S. Landry, Louisiana Tax Comm., 
Baton Rouge; Richard W. Nelson, Southern Forest. Exp. 
Station, New Orleans; H. A. Stone, Bureau of Governmen.- 
tal Research, New Orleans. 

Maine.—Elbert D. Hayford, state auditor; Frank H. 
Holly, state tax assessor, Augusta. 

Maryland.—D. Benton Biser, Comm. on Government Efii- 
ciency and Economy, Baltimore; Wm. S. Gordy, Jr., comp- 
troller, Annapolis; R. W. Graham, comptroller, Baltimore; 
Thomas G. Young, Bureau of Receipts, Baltimore. 


Massachusetts.—Thomas H. Buckley, State Auditor, 
Boston; Hart Cummin, New Bedford Taxpayers’ Assn., 
Inc.; D. H. Davenport, Harvard University; R. P. Flynn, 
l.ynn Taxpayers’ Assn., Inc.; Charles J. Fox, Boston Au- 
diting Department; Thomas L. Hinckley, Department of 
Corporation and Taxation; H. C. Loeffler, Municipal Re- 
search Bureau, Boston; Henry F. Long, commissioner of 
corporations and taxation, Boston; Dudley Harmon, New 
England Council, Boston; Katharine Lyford, Massachus- 
ctts Civic League; Norman MacDonald, Massachusetts 
l‘ederation of Taxpayers’ Assn.; Miller McClintock, Har 
vard University; Fritz Morstein Marx, Harvard Univer- 
sity; Albert FE. Neale, city auditor, Springfield; William 
lrottier, Finance Comm., Lowell. 

Michigan.—Arthur W. Bromage, University of Michi- 
ean, Ann Arbor; B. F. Green, city auditor, Grand Rapids; 
|. M. Leonard, Bureau of Governmental Research, Inc., 
Detroit; W. P. Lovett, Detroit Citizens League; John J. 
()Hara, auditor general, Lansing; James K. Pollock, Uni- 
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versity of Michigan, Ann Arbor; R. E. Sanderson, city 
comptroller, Lansing; Harold D. Smith, Michigan Munic- 
ipal League. 

Minnesota.—William Anderson, University of Minne- 
sota, Minneapolis; H. B. Bacon, Minnesota Tax Comm., 
St. Paul; Harry E. Boyle, Minnesota tax commissioner, 
St. Paul; Ambrose Fuller, League of Minnesota Munici- 
palities, Minneapolis; Harold L. Henderson, Institute of 
Governmental Research; George M. Link, Board of Esti- 
mate and Taxation, Minneapolis; J. A. Scott, assessor, 
Duluth; Lloyd M. Short, University of Minnesota, Min- 
neapolis; E. K. Thode, Minneapolis Civic and Comm. 
Assn. 

Mississippi.—A. S. Coody, State Tax Commission, Jack- 
son; A. H. Stone, State Tax Commission, Jackson. 

Missouri.—Carter W. Atkins, Government Research 
Inst., St. Louis; W. C. Bernard, St. Louis; William Brad- 
shaw, University of Missouri, Columbia; Ralph T. Comp- 
ton, Associated Industries of Missouri; A. L. Darby, 
Director of Finance, Kansas City; Walter Matscheck, 
Civic Research Institute, Kansas City; Forrest Smith, state 
auditor, Jefferson City; Andy W. Wilcox, State Tax Comm., 
Jefferson City; Ray W. Wilson, Chamber of Comm., Kan- 
sas City. 

Montana.—F red Bennion, Montana Taxpayers’ Assn., 
Helena. 

Nebraska.—C. E. Beals, League of Nebraska Munici- 
palities, Lincoln; William H. Smith, commissioner of taxa- 
tion, Lincoln; Charles E. Stenicka, city comptroller, 
Omaha; Prof. G. O. Virtue, University of Nebraska, Lin- 
coln. 

Nevada.—F. N. 
Reno. 


New Hampshire.—John G. Marston, State Tax Commis- 
sion, 


New Jersey.—George E. Brunner, director of revenue 
and finance, Camden; Alvin A. Burger, Irvington Council 
for Municipal Economy, Irvington; William S. Carpenter, 
Princeton University, Princeton; Herman Crystal, state ad- 
ministrative assistant, Trenton; Walter R. Darby, state 
auditor, Trenton; Joseph H. Edgar, assistant to the state 
tax commissioner, Trenton; C. R. Erdman, Princeton Uni- 
versity, Princeton; A. R. Everson, New Jersey Taxpayers’ 
Assn., Trenton; Howard C. Fishack, Citizens’ Advisory Fi- 
nance Committee, Newark; Francis Gilbert, East Orange; 
R. M. Greer, comptroller, Jersey City; S. S. Kenworthy, 
New Jersey State League of Municipalities, Trenton; Har- 
ley L. Lutz, Princeton University; David C. Reed, Depart- 
ment of Revenue and Finance, Atlantic City; Paul T. 
Stafford, Princeton University, Princeton. 

New Mexico.—Benj. D. Luchini, Bureau of Revenue, 
Santa Fe. 

New York.—Henry J. Amy, Citizens’ Budget Comm., 
New York City; M. P. Catherwood, Cornell University, 
Ithaca; Lawrence J. Collins, comptroller, Troy; Henry R. 
Dalrymple, Brooklyn Civic Council, Brooklyn; Mary R. 
Duggan, The Merchants’ Assn; Alonzo G. Grace, Univer- 
sity of Rochester; Mark Graves, comm. of taxation and 
finance, Albany; Robert M. Haig, Columbia University, 
New York; Conrad H. Hammar, Cornell University, 
Ithaca; M. Slade Kendrick, Cornell University, Ithaca; 
George H. McCaffrey, The Merchants’ Assn., New York; 
Oscar Monrad, Association of Commerce, Elmira; Rodney 
I.. Mott, Colgate University; Mabel Newcomer, Vassar 
College, Poughkeepsie; Harry T. O’Brien, Dept. of Audit 
and Control, Albany; Carl Shoup, Columbia University; 
W. E. Weller, Bureau of Municipal Research, Rochester. 


North Carolina.—Patrick Healy, Jr., North Carolina 
League of Municipalities, Raleigh; Prof. Albert S. Keister, 
The Woman’s College of The University of North Caro- 
lina, Greensboro. 

North Dakota.—Myron H. Atkinson, League of North 
Dakota Municipalities, Bismarck; Herbert J. Roberts, Bis- 
marck. 

Ohio.—Prof. J. Roy Blough, University of Cincinnati; 
C. H. Austin, auditor, Toledo; S. J. Barrick, Ohio State 
University; Leyton E. Carter, The Cleveland Foundation; 
Carlton S. Dargusch, The Tax Commission of Ohio, 
Columbus; Q. A. Davis, The Tax Commission of Ohio, 
Columbus; H. P. Ellis, The Commission of Publicity and 


Fletcher, Nevada Taxpayers’ Assn., 
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Efficiency, Toledo; Mayo Fesler, The Citizens’ League of 
Cleveland; Parker Hill, Chamber of Commerce, Cleveland; ° 
H. G. McGee, Chamber of Commerce, Akron; R. E. Miles, 
Ohio Institute, Columbus; Chalmers C. Miller, Dayton Re- 
search Assn.; Arch D. Schultz, Ohio Chamber of Com- 
merce; Edwin S. Todd, Miami University, Oxford, O.; Henry 
Urner, auditor, Cincinnati; Harvey Walker, Ohio State 
University; John A. Zangerle, Cuyahoga County Auditor, 
Cleveland. 

Oklahoma.—Dr. J. M. Ashton, Chamber of Commerce, 
Oklahoma City; Robert K. Carr, University of Oklahoma, 
Norman; Frank C. Higginbotham, The Oklahoma Munic- 
ipal League, Norman; H. L. McCracken, Oklahoma Tax 
Commission, Oklahoma City; Scott Stine, assistant state 
auditor. 

Oregon.—F. M. Byam, manager, Portland Chamber of 
Commerce; Herman Kehrl, University of Oregon, Eu- 
gene; R. E. Riley, commissioner of finance, Portland; L. 
B. Smith, Oregon Business and Investors, Inc., Portland; 
Earl Snell, secretary of state, Salem. 

Pennsylvania.—Prof. H. F. Alderfer, The American Mu- 
nicipal Association, Harrisburg; William C. Beyer, Bureau 
of Municipal Research, Philadelphia; R. H. Lansburgh, 
The Philadelphia Committee; Philip Mathews, Pittsburgh 
Bureau of Governmental Research; Prof. Marion McKay, 
University of Pittsburgh; Thomas Mehaffey, Erie; Prof. 
E. M. Patterson, University of Pennsylvania; H. B. Scott, 
Civic Club of Allegheny County, Pittsburgh; Karl Sholz, 
University of Pennsylvania, Philadelphia; F. P. Weaver, 
Pennsylvania State College. 

Rhode Island.—William F. Brown, City Auditor, Provi- 
dence; Robert M. Goodrich, Governmental Research Bu- 
reau, Providence. 

South Carolina—Walter G. Query, South Carolina Tax 
Commission, Columbia. 

South Dakota—W. C. Welsh, director of taxation, 
Pierre. 

Tennessee.—C. A. Gates, Memphis. 


Texas.—_James W. Gibb, delinquent tax collector, El 
Paso; L. W. Hoelscher, Fort Worth; C. A. Jay, Ind. Com- 
mercial and Agr. Conference of Texas, Dallas; Roscoe C. 
Martin, The University of Texas, Austin; E. E. McAdams, 
League of Texas Municipalities, Austin; Prof. E. T. Miller, 
University of Texas; E. A. Quin, Board of Commissioners, 
Galveston; Joseph J. Roybal, Delinquent Tax Dept., FE] 
Paso. 

Utah.—Irwin Arnovitz, State Tax Commission, Salt Lake 
City; Dean Thomas A. Beal, University of Utah, Salt Lake 
City; M. H. Harris, Utah Taxpayers’ Association, Salt Lake 
City. 

Vermont.—Prof. Alfred G. Buehler, University of Ver- 
mont, Burlington; Benjamin Gates, auditor of accounts, 
Montpelier. 

Virginia—Harold I. Baumes, League of Virginia Mu- 
nicipalities; LeRoy Hodges, State Chamber of Commerce, 
Richmond; Prof. T. R. Snavely, University of Virginia, 
Richmond; William H. Stauffer, Department of Taxation, 
Richmond; M. L. Wallerstein, League of Virginia Munici- 
palities. 

Washington.—Elvin P. Carney, Seattle; H. W. Carroll, 
comptroller, Seattle; R. B. Heflebower, The State College 
of Washington, Pullman; Dean Chester C. Maxey, Whit- 
man College, Walla Walla; T. S. McEachran, Pierce 
County Taxation Bureau, Tacoma; A. A. Oles, Washing- 
ton Bureau of Governmental Research, Seattle. 

West Virginia—Edgar B. Sims, State Auditor, Charles- 
ton. 

Wisconsin.—James Barr, deputy comptroller, Milwaukee; 
Theodore Dammann, Secretary of State, Madison; Prof. 
Harold M. Groves, Madison; George Nelson, Forest Hill 
Cemetery Commission, Madison; J. C. Peterson, city comp- 
troller, Racine; Paul N. Reynolds, Wisconsin Taxpayers’ 
Alliance; Leo Teifenthaler, City Club of Milwaukee; 
George S. Wehrwein, University of Wisconsin, Madison. 

Wyoming.—N. B. Gray, Public Service Comm., Chey- 
enne; William “Scotty” Jack, State Auditor, Cheyenne. 

England.—Prof. Phillips Bradley, Birmingham, England. 


Canada.—Horace L. Brittain, Bureau of Municipal Re- 
search, West Toronto; Joseph E. Howes, Citizens’ Re- 
search Institute of Canada, Toronto. 
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Book Reviews 


Purchasing Power and Prosperity, by Herbert D. Simp- 
son, director, Institute of Public Finance and professor of 
public finance, Northwestern University. The Foundation 
Press, Inc., Chicago. 149 pages. Fabrikoid, $1.50. 


When banks are closing in wholesale lots, life-time sav- 
ings are swept away over night, millions of people are 
thrown out of employment and left destitute without ade- 
quate provision for their relief, and the business machinery 
is stalled by paralyzing fear, there is no time for philosophiz- 
ing. Immediate first-aid, whether scientific or one of Aunt 
Samantha’s empirical favorites, must be rendered. 

Later, after the chills and fever are over, when the 
patient begins to assimilate solid food, comes the time 
for a consultation to consider critically the results of the 
potions which have been administered. 

And so, for reasons other than the impending national 
election, a clinical examination of Uncle Sam would seem 
in order. In his interesting and stimulating book, Pro- 
fessor Simpson has taken a seasonable and penetrating 
look at the patient and seems to have concluded that if 
the convalescent has not been given the wrong prescrip- 
tion during the years since the attack of war insanity, 
at any rate the remedies, at best, have been mere narcotics, 
temporarily easing the pains but not suited to effect a real 
cure of the deep-seated ailment. 

First, we are reminded that after the World War and 
before the 1929 relapse, there was hopefully injected a 
rousing inoculation in the form of twelve to fifteen billion 
dollars worth of foreign loans, which for a while, by stimu- 
lating an inward flow of trade blood, seemed to forestall 
the anaemia of low domestic “mass purchasing power” 
but which finally precipitated a chronic headache and a 
haunting sense of ossification of the cerebrum. 

The second, and thus far somewhat less expensive, ex- 
periment in economic therapeutics considered is that by 
the present administration, which the eminent economic 
doctor, John Maynard Keynes, is credited with the proba- 
bility of having fathered, wittingly or unwittingly. Pro- 
fessor Simpson is strongly inclined to the conclusion that 
the second experiment is only a little less futile than the 
first, insofar as it is designed as a means of permanently 
creating in the patient’s blood the coveted red corpuscles 
of “mass purchasing power.” 

The author does not merely demonstrate effectively the 
reasons for believing the treatment which has been given 
is short of all that is desirable, but writes some prescrip- 
tions of his own that will be found stimulating. 

Whether or not one agrees with the author’s point of 
view, his criticism of the depression remedies, or his ideas 
of what ought to be done, the book provides an excellent 
orientation for an intelligent determination of which polit- 
ical “medicine man” offers the best hope of curing present- 
day economic and social ills—or at least of preventing new 
complications or recurrence of old disorders. 

Policies as to taxation, public borrowing, and other fiscal 
matters, though briefly considered, enter materially into 
the clinical examination, which, in nonfigurative language, 
is a study of the whole theory of public expenditures as 
a means of economic recovery. 


A Lifetime of Saving—Then What? by Ara Weaver Bru- 
baker. Science Printing Company, Lancaster, Pa. 56 
pages. Paper, $1 


As an appetizer for what follows the author opens with 
a harrowing picture of the possibilities that one’s posses- 
sions, however acquired, may be largely depleted by taxes 
and fluctuating values while living and that the bulk of 
what one leaves behind after death may be swallowed up 
in death taxes and probate costs, professional fees, etc. 
_ Having made the reader loss-conscious, there follows, 
in an unusually interesting and readable style that is ap- 
pealing to the layman, advice as to how such shrinkages 
may be minimized. 

_As a hedge against taxes and hazards during one’s life- 
time specific recommendations are made as to the use of 
living trusts and life insurance. 

How to prepare a trust will that will reduce the shrink- 
age from death duties and successive probates is com- 
petently described in the second chapter. 
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Here, you will find fully cov- 
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448 THE TAX 


The third part of the treatise covers safeguards to pro- 
tect heirs in the use of the bounties passed on to them, 
with special emphasis on conservation measures for part- 
nership and close corporation interests. 

The concluding chapter illustrates the use of life insur- 
ance as a vehicle for estate conservation. 


Amendments of Regulations 


Individual Returns—Form of Return 


Article 51-2 of Regulations 86, relating to income 
returns required to be made under the Revenue Act 
of 1934, is amended by T. D. 4643, X V-20-8094 (p. 4), 
by adding at the end thereof the following: 


The home or residential address of the taxpayer (in- 
cluding the street and number, if any) shall be given in 
the space provided at the top of the return for the name 
and address of the taxpayer. A taxpayer having a per- 
manent business address may give that address as the 
principal or mailing address, provided that the complete 
home or residential address is also given within the space 
provided. 


Taxes on Certain Firearms 


Regulations 88 are amended by Treasury Decision 
4645, X V-22-8107 (p. 15), to give effect to the pro- 
visions of Public, No. 490, Seventy-fourth Congress, 
approved April 10, 1936. 

Preceding article 20, and following section 1(k), 
there is inserted the following: 

SECTION 1(a) OF THE NATIONAL FIREARMS ACT APPROVED 
JUNE 26, 1934, AMENDED BY PUBLIC, NO. 490, SEVENTY- 
FOURTH CONG RESS, APPROVED APRIL 10, 1936. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
subsection (a) of section 1 of the National Firearms Act 
relating to the definition of “firearms” is amended by in- 
serting after “definition” a comma and the following: “but 
does not include any rifle which is within the foregoing 
provisions solely by reason of the length of its barrel if 
the caliber of such rifle is .22 or smaller and if its barrel is 
16 inches or more in length.” 


Pursuant to the foregoing provisions of law article 
20(a) of Regulations 88 is amended to read as 
follows: 


(a) The terms defined in the above provisions of law shall 
have the meanings so assigned to them, and the definition 
of “firearms” contained in subsection (a) above does not 
include any rifle having a caliber of .22 or smaller if the 
length of its barrel is 16 inches or more. 


[Signed by Guy T. Helvering, Commissioner of 
Internal Revenue, and approv ed May 25, 1936, by 
Wayne C. Taylor, Acting Secretary of the Treasury. | 


Double Inheritance Taxation 
(Continued from page 390) 


(5) New Jersey inheritance tax sustained: 113 N. J. Eq. 
266, 166 Atl. 177 (1933), 115 N. J. Eq. 268, 170 Atl. 601, 116 
N. J. Eq. 204, 172 Atl. 503 (Prerog. Ct. 1934): affirmed by 
memorandum opinion 13 N. J. Misc. 168, 176 Atl. "¢ (Sup. 
Ct. 1935); affirmed by per curiam opinion 116 N. J. L. 302, 
(Ct. Errors and Appeals, 1936); certiorari denied, U. S. 
Supreme Court (May 25, 1936): rehearing denied, U. S. 
Supreme Court (June 1, 1936). 

The best factual accounts of the Dorrance case are con- 
tained in the first Pennsylvania Supreme Court decision, 
309 Pa. 151, 163 Atl. 303, and in the decision of the New 
Jersey Prerogative’s Court at 115 N. J. Eq. 268, 170 Atl. 601. 
A very readable account of this case appears in Fortune 
Magazine for November, 1935. 


MAGAZINE 
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For cases similar to the Dorrance case in that two 
domiciles are involved see McShea’s Estate, (Pa. 1934) 20 
D. & C. 222, 208 CCH 12848; Nelson’s Estate, (Pa. 1934) 21 
D. & C. 29, 604 CCH 20041; and Canty’s Estate, (Pa. 1934) 
23 D. & C. 403, 604 CCH 20512. See also the lWorcester 
County Trust case discussed in the main article. 


Tax Refunds in Illinvis 
(Continued from page 408.) 


mission Act is open to either construction. 
vides as follows :** 

No appeal made to the Circuit Court from an assessment 
made by the State Tax Commission shall stay or suspend 
any assessment or the extension of taxes thereon. If the 
Court, by its final judgment, should set aside or reduce 
such assessment, and the taxes so erroneously assessed 
have been paid, the person or corporation so erroneously 
paying such taxes shall be entitled to a refund thereof as 
provided by Section 268 of an Act for the assessment of 
property and for the levy and collection of taxes approved 
March 30, 1872, in force July 1, 1872. (Italics supplied.) 
The more reasonable construction is the one which 
would give the taxpayer the relief which the statute 
was intended to confer. That is, Section 268 should 
be construed to govern only procedure for making 
the refund, but not to limit any substantive rights 
conferred by the State Tax Commission. If this 
construction is adopted then another question rises 
as to whether the procedure set forth in Section 268 
at the time of the enactment of the State Tax Com- 
mission Act still controls. Must the refund be pre- 
sented to the County Board, or as required by the 
1935 amendment to Section 268, to the County 
Court? These questions have not been passed on bv 
the Supreme Court. 

Since there is no provision for payment under 
protest of taxes assessed by the State Tax Commis- 
sion, the taxpayer must rely solely on Section 11 of 
the State Tax Commission Act for recovery of taxes 
paid on the basis of illegal or excessive assessments. 
For this reason the courts may be inclined to con- 
strue this section liberally so as to give the taxpayer 
a broad remedy instead of confining it to the specific 
cases set forth in Section 268. 

However, in most cases whenever any govern- 
mental body is granted statutory authority for re- 
funding taxes voluntarily paid, the courts interpret 
such authority strictly and construe all doubtful 
cases against the taxpayer seeking a refund. 


It pro- 


Refund of Collections by Receiver 


HE County Court has the power to appoint the 

County Collector as a tax receiver to collect the 
income of properties on which the general real estate 
taxes are more than six months in arrears. It is 
the duty of the County Collector to apply all money 
so collected to the payment of delinquent taxes and 
penalties. Should the taxes be reduced by the final 
judgment of a court after a tax receiver has been 
appointed, and should the taxes as reduced amount 
to a lesser sum than has already been collected and 
paid on account of the delinquent taxes, it is the duty 
of the County Collector to refund any such excess 
tax collections.* 


3 Ill. State Bar Stat. (1935), Chap. 120, Sec. 116. 

4 ]Te Fevre v. County of Lee (1933), 353 Ill. 30. 

3% Til. State Bar Stat. (1935), Ch. 120. Sec. 268; Jones Tll. Stat., Ann. 
119.274. 
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